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STATEMENT OF ISSUES PRESENTED FOR REVIEW 
SS Re eee EUR REVIEW 


The defendant, William M. Ordner, Jr., was convicted 
on three Counts of a six Count Indictment. On Appeal, 
the defendant contends that the Court below erred in the 
following respects: 

1. in ruling that the defendant could be charged 
with aiding and abetting the commission of a crime wherein 
the principals lacked capacity to commit the underlying 
offense and, therefore, -ommitted no crime; 

2. the prosecution cf the defendant for aiding and 
abetting the possession of unserialed firearms was barred 
by virtue of the defendant's license to manufacture fire- 
arms; 

3. denying defendant's Motions for Acquittal in that 
defendant had established the defense of entrapment as a 


matter of law; 


4. in admitting a recording excludable under F.R.Ev. 403 
and 404(b):; 
5. in denying defendar*'s Motion for Acquittal based 


upon the inconsistency of the Jury's verdict. 


STATEMENT OF Ti E CASE 


The instant Appeal is taken from the Verdict of the 
United States District Court for the Southern District of 
New York. The Honorabie Robert J. Ward, District Judge, sat 
below with the aid of a Jury. 

The defendant, William M. Ordner, Jr., was chargei in a 
six Count indictment as follows: 

First Count. Transfer of a firearm (pen gun) not identi- 

by serial number (Appendix 9). 

Second Count. Transfer of a firearm (pen gun) without 
requisite filing and payment of tax and approval of Secretary 
of Treasury (Appendix 9 ). 

Third Count. Possession of 502 firearms (pen guns) not 
identified by serial number. 26 USC §5861 (Appendix 10). 

Fourth Count. Transfer of 502 firearms (pen guns) without 
requisite filing and payment of tax and approval of Secretary 
of Treasury (Appendix 10). 

Fifth Count. Possession of three destructive device fire- 
arms (grenades) not registered in National Firearms Registration 
and Transfer Record (Appendix 11). 

Sixth Count. Transfer of three destructive device fire- 
arms (grenades) without requisite filing and payment of tax 
and without approval of Secretary of Treasury (Appendix 11). 

The defendant was convicted on the First and Second Counts 


and convicted on the Third Count amended to charge aiding and 


abetting only (Transcript 264, 265, 306). The Fourth Count 

was dismissed by the Court at the close of the Government's 

case (Transcript 306). The defendant was acquitted of the Fifth 
and Sixth Counts (Transcript 708). On September 16, 1976, 

Judge Robert J. Ward sentenced the defendant to ten-year terms 
of imprisonment on each of the three Counts, such terms to run 
concurrently. The Court also directed that a study be under- 
taken and the sentence be reviewed thereafter pursuant to 

18 USC §4205. Execution of sentence was stayed pending this 
Appeal (Transcript 751-754). 

The defendant, William M. Ordner, Jr., was employed as a 
commercial blaster in Connecticut in the Summer of 1975, having 
been licensed to engage in that activity (Transcript 320). 

Ordner was also a designer and manufacturer of firearms 
and held a federal firearms manufacturer's license issued 
pursuant to 18 USC §923 (Transcript 320). During the month of 
August, Ordner met John Romano at a gun show in Connecticut 
(Transcript 321). Ordner had first met Romano during 1971 
and they had not seen each other for a substantial period of 
time (Transcript 321). Ordner told Romano of his blasting 
activities, and Romano told Ordner that he knew of a contractor 
who might have blasting work for Ordner (Transcript 321). 
Ordner gave Romano his business card (Transcript 321). A few 
days later Romano showed up at Ordner's place of employmen’ 


(Transcript 322). Romano reported that he did, in fact, know 


a contractor in New York who had blasting work (Transcript 322). 


Ordner asked his employer whether he was doing work in New 
York. The employer replied that he was not, but that he knew 
a blaster there who would pay a commission if Ordner could 
arrange work (Transcript 323). Ordner told Romano that he was, 
in fact, interested in meeting the contractor, but that he could 
not do so until the project he was working on was completed 
(Transcript 323). Romano called Ordner frequently during this 
period to check the progress of the project and to arrange a 
meeting with his contractor. 

Unknown tc Ordner, Romano was also meeting with Special 
Agent Joseph Kelly of the Bureau of Alcohol, Tobacco and Fire- 
arms (Transcript 39, 152). Romano had been arrested earlier 
by Kelly (Transcript 29) and the two had arranged for Romano 
to provide information in exchange for the Bureau's inter- 
cession to mitigate any sentence which would be handed down 
against Romano (Transcript 30, 152). Romano, sometime after 
meeting Ordner at the gun show, nad mentioned him to Kelly 
(Transcript 155). Kelly instructed Romano to pursue his con- 
tact with Ordner (Transcript 155). 

Also known to Kelly was Anthony Staunito, also known as 
A. Michael Stagg, and "the Bear" (Transcript 29, 153-154). 


Stagg was a paid informant (Transcript 23, 153) who resided in 


a $200,000-$300,000 home in Armonk, New York (Transcript 31). 


Ordner agreed to meet the contractor on August 25, 1975 
(Transcript 324). On that dat:, Romano picked up Ordner and 


drove him to New York (Transcript 325). Romano drove to a phone 


»0th and made a phone call (Transcript 325). Soon afterwards 
a Cadillac arrived and both Ordner and Romano got in rans- 
cript 326). The driver, known then as "Billy," drove a cir- 
cuitous route to the Stagg residence (Transcript 561, 327). 
When Ordner asked the reasons for the elaborate procedure, 
Romano told him that the contractor did not want to be bothered 
by a barrage of job seekers (Transcript 327). 

The car containing Ordner, Romano, and the driver arrived 

at the Stagg residence at approximately 8:30 p.m. (Transcript 31). 
Billy Adams, the driver, directed Ordner and Romano to the 


a 


dining room (Transcript 330). Stagg was introduced as "Mr. §S 


(Transcript 332), Kelly as "Joe Keen," and another Special 
Agent as Stagg's bookkeeper (Transcript 329). Ordner asked 
about the blasting work and showed his blasting license (Trans- 
cript 332). Stagg indicated that he had no need for a blaster 
(Transcript 336). He told Romano to explain the real purpose 
of the meeting to Ordner (Transcript 336). In Stagg's words, 
he wanted to "make good business with Ordner" (Transcript 338). 
Ordner became frightened (Transcript 338). Ordner explained 
that he was looking for a blasting job (Transcript 339) and 
Stagg discontinued the line of conversation (Transcript 339). 


They ate and had some wine and prepared to leave (Transcript 


339-340). Before leaving, Ordner tried to placate Stagg by 


giving him a can of sweeping compound and representing it as 


napalm base (Transcript 340). Stagg expressed anger; he told 


Romano to get something from Ordner or get rid of him. 


In conversation with a close 


Ordner explained his fears and his belief 


approached by the mob 


(Transcript 


friend 


540-546). 


of having met a Mafia chieftain were hardly 


Stagg, and Adams (a 


meeting just that way 


On Senvtember 12, 


344). 
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showing a deposit of 


that he had been 


paid 
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Romano replied, 


home the urgency--"We 
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Romano wanted to know what Ordner could supply to 


Romano showed Ordner a passbook 
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the 


from him, 


é romano brought 


(Transcript 346). 


€ice on September 13 


next meeting 
ranscript 35). 
death (Trans- 


rs and say it was 
would ses 
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Adams was waiting 


Keen were 


him 


restaurant. 


we lcomed 


~ 
Ordner into the family (Transcript 176-178, 373), and ‘ia Ordner 
was to take Romano's place and fill the void left by | 
(Transcript 176-178). Ordner was frightened (Transcript 
told Ordner he would discuss it further the next 
at his home (Transcript 374), but Ordner didn't know 
where it was located (Transcript 374). They agreed that Ordner 
would go to a restaurant in the area and call Stagg (Transcript 
375). Stagg dismissed Ordner with a kiss on both « eeks 
(Transcript 376). 
Ordner followed Stagg's instructions, and on the evening 
of September 24, was driven to Stagg's residence (Transcript 37t) 
In addition to Stagg, Kelly and Adams were present (Transcri 
Ordner produced a blueprint of a pen gun werrei (Transcript 


378) to placate Mr. S. Stagg instructed iner to have new 
blueprints made (Transcript 40). Kelly told Ordner that in addi- 
tion to the blueprints, a sample pen gun would be required (Trans- 
cript 41). Stagq questioned Ordner about his family and cautioned 
him against going to the authorities (Transcript 385). Staga 
threatened Ordner (Transcrip. 386). Ordner testified 
attempted to contact the United States Attorney nevertheless, 
he was not able to speak with him (Transcript 388, 389). 
On September 25, Ordner again reported to the Stagg home 


(Transcript 390). Ordner had located a pen gun and brought it 


with him (Transcript 43, 391). Staagq asked Ordner if he could 


produce pen guns in quantity, and Ordner testified that he 


refused (Transcript 397). He did volunteer the information that 


the firing mechanism could probably be purchased easily 


(Transcript 397). Stagg pressed for names and addresses of 
suppliers (Transcript 398). Ordner told Stagg that they were 
a stock item at marinas and sporting goods shops (Transcript 
399). Ordner volunteered the names of possible suppliers 
(Transcript 399). Kelly called a number of shops (Transcript 
401) and finally traced a lot of the items to Dolan's Sporting 


Goods in Neptune, New Jersey (Transcript 402, 45). Kelly 


negotiated the price of the items and got directions (Trans- 
cript 404, 405, 45). Kelly irsisted upon keeping the pen gun 


that Ordner had brought and it was test fired (Transcript 44). 


Stagg and Kelly pressed Ordner as to other items he could 
supply (Transcript 405-410). 

Ordner did not hear from Stagg or Kelly until October 5. 
On that day, Kelly (Joe Keen) called Ordner to set up a 
meeting for October 6 (Transcript 50). On October 7, Ordner 
reported to the Stagg residence (Transcript 51). Kelly, Ordner 
and Adams got into a car and drove to Neptune, New Jersey, 
where Kelly was to buy flare guns from Dolan's Sporting Goods 
("Transcript 51, 426). During the trip, Kelly, with the aid 
of Adams, pressed Ordner for other items which he could supply 
(Transcript 54). Once in New Jersey, Kelly collected and paid 
for the flare gun receivers which would be used in creating pen 
guns and put them in the car for the trip to Armonk (Transcript 


57). The receivers w2re stored in the house (Transcript 65). 


On October 10, Kelly, Stagg and Ordner had yet another 


meeting (Transcript 99). Stagg indicated that he wanted 
barrels to be made for the pen guns (Transcript 102). Ordner 
said he did not have the money to machine them (Transcript 
102) and Stagg and/or Kelly advanced same (Transcript 102). 

On October 15, Ordner got a cail from Joe Keen (Trans- 
cript 105). Keen wanted to know where the barrels were 
(Transcript 105). Ordner promised to have them the following 
night (Transcript 105). On October 16, Ordner arrived to meet 
Stagg, Adams, Kelly, and a number of Stagg's relatives. 
(Transcript 105, 432). The barrels and receivers were assembled 
(Transcript 433, 107) and a few were tested (Transcript 107, 
434). Oxdner was given $1050 (Transcript 109, 435). Ordner 
testified that he did not ask for this sum, but accepted it 
(Transcript 435). The discussion then turned to grenades 
(Transcript 110). Stagg pressed Ordner for grenades which he 
said were destined for Mexico (Transcript 436). 

During this period, there were other occurrences that 
caused Ordner great concern. Ordner's daughter told him that 
someone had attempted to abduct her (Transcript 550). Ordner 


went to visit a friend (a publisher in Massachusett3) and told 


him of his fear for himself and his family (Transcript 525- 


530). The friend recalled how frightened Ordner was (Trans- 
G¥ipt 529). 

Ordner received a number of calls respecting the grenades 
(Transcript 437), but it was not until learning of the attempted 


abduction of his daughter that he decided to supply them 


(Transcript 437). On Nover-er 8, 1975, Ordner turned over 


three grenades to Kelly and Stagg {Transcript 134, 135, 440). 

On December 17, 1975, Ordner was again instructed to come 
to the Stagg residence, where he was arrested (Transcript 142, 
145, 442). 

Ordner testified in depth concerning his belief that Stagg 
was a mobster and that his failure to supply Stagg would result 
in his demise or harm visiting his family. 

The Government's principal witness, Special Agent Kelly, 
admitted to the scheme to convince Ordner that he was dealing 
with the mob (Transcript 179-194), and that he was aware that 
Ordner believed the ruse (Transcript 199). He admitted that 
Ordner had never told him that he had sold weapons to anyone 
other than the Government (Transcript 180, 181). He admitted 
to permitting Ordner to believe that he was to take Romano's 
place in the mob (Transcript 177, 178), and that he had aiways 
called Ordner, but that Ordner had not called him (Transcript | 
189, 190). He admitted that it was he, in fact, who purchased 
the pen gun receivers (Transcript 192), and that he and Stagg 
had, in fact, pressed Ordner to get something better, something 
bigger (Transcript 192). Billy Adams also testified that at 
their first meeting, Ordner indicated that he was a blaster 


(Transcript 562), and that he had, in fact, taken orders from 


Stagg to convince Ordner that he was in contact with the mob 
(Transcript 561, 562, 566). 
The Government's case also rested on a tape recording 


which Kelly had made in the car during the trip from Armonk, 


-i0- , 


New York to Neptune, New Jersey on the evening of October 7. 
During that trip Kelly discussed with Ordner the various 
weapons which the latter had come across in his career in the 
firearms business. The tape was marked Government Exhibit 5 
(Transcript 67), and was played to the jury in its entirety. 
The defense objected to the admission of the tapes on the 
ground that they were irrelevant and highly prejudicial (Trans- 
ripe 58; 639; 309). At the close of the Government's case, 

it became clear that Ordner had neither possessed nor transferred 
the 502 pen guns. Count Four was dismissed and Count Three 
amended so as to charge aiding and abetting the possession 


of the 502 pen guns (Transcript 264). The defense objected 


to such amendment (Thaqgscript 301). The defense later moved 


for a directed verdict as entrapment had been established as a 
matter of law (Transcript 318), which Motion was denied. 

After the verdict, the defense moved for an acquittal, not- 
withstanding the verdict, for the foregoing reasons, and for the 
inconsistency thereof. That Motion was similarly denied 


(Transcript 722, et. seq.). 


ARGUMENT 


POINT I 


THE COURT ERRED IN RULING THAT THE DEFEN- 
DANT COULD BE CHARGED WITH AIDING AND 
ABETTING THE COMMISSION OF A NON-CRIMINAL 


Fy 
This Appeal raises the legal sufficiency of a conviction 
for aiding and abetting an act which was not proscribed. The 
Court below, over defendant's objection, permitted the Govern- 
ment to proceed on the Third Count of the Indictment (Appendix 
10), amended to charge only that the defendant aided and 
abetted one or more government law enforcement agents *9 
possess unserialed firearms in violation of 18 USC §2(b) and 
26 USC §5861 (Appendix 7 ). The defendant contends on 
Appeal that the Court erred in permitting the Third Count to 
go to the Jury and in denying defenaant's post-verdict Motion 
respecting the legal i: sufficiency the Third Count as 
amended. 
The possession of a firearm which is not identified DY 
a serial number is proscribed by virtue of 26 USC §5861 
(Appendix 7 ). Aj ng and abetting a person 
a firearm 1s proscribed by virtue of 18 US 
The burden of the Government with respect to estabi shing 
guilt of and abettor was recently 


the case f States v. Deutsch, 


TO sustain the conviction of one who has 
been charged as an aider and abettor, it 
1S necessary that there be evidence 
showing an offense to have been committe4 
by the principal, and that the principa’ 
was aided and abetted by the accused... 
The Government clearly does not have to prove that the 
principal was convicted or acquittec. as part of its case. 
Ic. at 119. 
It is equally clear that a conviction for aiding and 
abetting can be had where the principal is innocent, that 
is, lacks the state of mind necessary to secure his convic- 
tion. United States v. Lester, 363 F.2d 68, 72 (6th Cir. 1966) 
cert. denied 385 U.S. 1002 (1967); United States v. Kelner, 
534 F.2d 1026 {; Cig. E976}. 
In the case of United States v. Kelner, supra. the Govern- 
ment secured a conviction of a defendant under 18 USC §§2, 875(c) 
for aiding and abetting the interstate threats to injure another. 
The defendant contended that since the principals, namely the 
television crew which innocently transmitted the threats, could 
not be convicted, his conviction had to be set as The 
holding in United States v. Kelner, supra, was s of 
Court‘s ruling below. 
The instant Appeal does not present such a situation. In 
United States v. Kelner, Supra, the principals innocently 


committed the offense charged; in the instant case, the princi-~ 


pals, government law enforcement 


officers, committed no offens 
By its very languace, the holding in United States v. 
y — : 


Supra, was grounded upon the earlier r 1g 1 United St 


Lester, supra. In that case, tne Court expressly holds that 


the princip:1 must have the capacity to commit the crime 
before another can be held for aiding and abetting such 
principal: 


Although a literal reading of the predecessor 
of present 18 USC §2(b) only made punishable 
as principal one who willfully caused an act 
to be done “which if directly performed by 
him" would be an offense against the United 
States [62 Stat. €684(1948)], it was declared 
that a person incapable of committing a par- 
ticular offense against the United States 

was nonetheless punishable as a principal 

if he willfully caused an innocent person, 
‘apable of doing so, to commit the proscribed 


(emphasis added) 


To the same ef‘ect is the earlier ruling in Shuctlesworth v. 


Birmingham, 373 U.S. 262, 265 (1963), wherein the Supreme Court 


Te 


is generally recognized that there can be 
no conviction for aiding and abetting someone 
to do an innocent act. See, e.g... Edwards v. 
United States, 286 F.2d 681 (C.A. 5th Cir. 1960); 
Meredith v. United States, 238 F.2d 535 (C.A. 
4th Cir. 1956); Colosacco v. United States, 
196 F.2d 165 (C.A. 10th Cir. 1952); Karrell v. 
ited States, 181 F.2d 981, 985 (C.A. 9th Cir. 
1950); Manning v. Biddle, 14 F.2d 518 (C.A. 8th 
Cir. 1926); Kelley v. Florida, 79 Fla. 182, 83 
REL ICY _F£ 40f1Ga 
So. 909 (1920); Commonwealth v. Long, 246 Ky. 
R809, 811-812, 56 S.W.2d 524, 525 (1933) 
‘umminags v. Commonwealth, 22 Ky. 302,333, 296 
s.W. 943, 948(1927); State v. St. Philip, 169 
1. 468, 471-472, 125 So0.451,452 (1929); State 
Haines, 51 La. Ann. 731, 25 So.372 (1899); 
Wages v. State, 216 Mis 187,190,49 So.2d 246, 
248 (1950); Sta 61 Nev. 132, 146, 
ate v. Hess, 233 


te 

P. 24 208, 215 
Wis. 4, 8-9, 288 N.W. 939); cf. Lang- 
243 1 So.2d 131, 


ham v. State, 


coe Eee? 2 


1 -14- 


As the Government conceded below, a law enforcement 
officer commits no offense when he possesses an unserialed 
firearm obtained while collecting evidence ag st an 
accused (Transcript 246); he is, in fact, incapable of 
comitting such an offense. See United States v. Davis, 

272 F2a. 149 (Teh Cie. 1959). 

The requirement in the prosecution of an aider and 
abettor that the principal have committed the unlawful act 
and, thus, that he be capable of committing the oriense, 
is not merely a legal nicety. To hold otherwise would lead 
to absurd consequences. The defendant, for example, could 
be licensed to engage in a particular course of conduct. 

He is, therefore, incapable of committing the offense of 
engaging therein without a license. Could the defendant be 
convicted of aiding and abett+ ng another licensee in engaging 
in what is lawful conduct fer that licensee as well? The 
defendant submits that the rule of law is that the principal 
must be capable of committing the offense before an individual 
may be held as an aider and abettor. Further, the defendant 


submits that it is a sound rule of lew and requires the reversal 


of defendant's conviction on the Third Count. 


THE COURT FRRED IN RULING THAT THE DEFENDANT, 
HOLDER OF A FEDERAL FIREARM MANUFACTURER'S 
LICENSE, COULD BF FOUND GUILTY OF AIDING 

AND ABETTING THE POSSESSION OF UNSERIALED 
FIREARMS. 


It was not disputed at trial that at the time of the 
occurrences underlying the Government's case, the defendant 
was the holder of a valid federal license to engage in the 
manufacture of firearms other than destructive devices 
(18 USC §923). The defendant contended that insomuch as 
he possessed a license to manufacture firearms, the charge 
of aiding and abetting the possession of unserialed firearms 
under 18 USC 2(h) and 26 USC §5861 was the legal equivalent 
to a charge of unlawful manufacture of firearms in violation 
of 18 USC §923 and 26 USC §5861l. 

18 USC §923(a) provides, in part: 

No person shall engage in business as a 
firearms Or ammunition importer, manufacturer, 
or dealer until he has filed an application 
with, and received a license to do so from, 
the Secretary. The application shall be in 
such form and contain such information as 

the Secretary shall by regulation prescribe. 
Fach applicant snail pay a fee for obtaining 
such a license, a separate fee being required 
for each place in which the applicant is to 
do business, as follows... 

While the detendant is unable to point to precedent directly 
in point, a reading of the federal firearms laws requires that 


1 manufacturer must enjoy limited protection from the proscrip- 


tions of 26 USC §5861 (Appendix 7 ). 
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By virtue of 27 C.F.R. §178.92, every manufacturer is 


required to identify by serial number every firearm manu- 


factured: 


Each licensed manufacturer or licensed importer 
of any firearm manufactured or imported on or 
after the effective date of this part shall 
legibly identify each such firearm by engraving, 
casting, stamping (impressing), or otherwise 
conspicuously placing or causing to be 

engraved, cast, stamped (impressed) or placed 

on the frame or receiver thereof in a manner 

not susceptible of being readily obliterated, 
altered, or removed, an individual serial 

number placed by the manufacturer or importer 

on any other firearm, and by engraving, casting, 
stamping (impressina), or otherwise conspicuously 
placing or caus»ng to be engraved, cast, stamped 
(impressed) or placed on the frame, receiver, or 
barrel thereof in a manner not susceptible of 
being readily obliterated, altered or removed, 
the model, if such designation has been made; 
the caliber or gauge; the name (or recognized 
abbreviation of same) of the manufacturer and 
also, when applicable, of the importer; in the 
case of a domestically made firearm, the city 
and State (or recognized abbreviation thereof) 
wherein the licensed manufacturer maintains his 
place of business; and in the case of an imported 
firearm, the name of the country in which manu- 
factured and the city and State (or recognized 
abbreviation thereof) of the importer: Provided, 
That the Director may authorize other means of 
identificationof the licensed manufacturer or 
licensed importer upon receipt of letter appli- 
cation, in duplicate, from same showing that 
such other identification is reasonable and will 
not hinder the effective administration of this 
part: Provided, further, That in the case of a 
destructive device, the Director may authorize 
other means of identifying that weapon upon 
receipt of letter application, in duplicate, 
from the licensed manufacturer or licensed 
importer showing that engraving, casting, or 
stamping (impressing) such a weapon would be 
dangerous Or impracticabie. A firearm frame 

Or receiver which is not a component part of 

a complete weapon at the time it is sold, 


shipped, or otherwise disposed of by a licensed 
manufacturer or licensed importer, shall be 
identified as required by this section. 

Where the manufacturer completes the process of manufacture 
26 USC §5861 and 27 C.F.R. 178.92 must be read to require 
serialization prior to the completion of such manufacture. 

Where a manufacturer is engaged in the manufacture of components 
which will be assembled by another into a firearm as defined 

in 26 USC §5845, the manufacturer is not required to serialize, 
as his product is not a firearm. 

Notwithstanding the foregoing, the Court below ruled that 
Ordner, himself licensed to manufacture firearms, aided and 
abetted Government agents to possess unserialed firearms by 
supplying components necessary to the manufacture <chereof. 

While the defendant did not violate the applicable statutes 
and regulations in that he did not complete the process of manu- 
facture and, therefore, was not required to place serial numbers 
upon the components, the Court ruled that he could be convicted 
of aiding and abetting the possession of unserialed firearms. 
Manufacture by its very nature is directed at bringing about 
possession of the finished product. Where, as here, the defen- 
dant's conduct was in compliance with applicable statutes and 
regulations, such compliance must constitute a defense to a 
later charge of aiding and abetting unlawful possession of his 


qoods. 
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POINT 111 
THE COURT ERRED IN DENYING DEFENDANT'S 
MOTIONS BASED UPON SHOWING OF ENTRAPMEN 
AS A MATTER OF LAW. 


At trial the defendant relied upon the defenses of duress 


and entrapment. As illustrated in the Statement of the Case, 


infra, the defendant contended that he was induced, or, more 


properly, compelled by Government agents posing as representa-~ 
tives of organized crime to supply the firearms as charged 

in the Indictment. The bulk of the defendant's testimony 
concerning incidents which gave rise to the prosecution were 
corroborated by witnesses for the Government. The defendant 
moved for a directed verdict, and later for an acquittal 
notwithstanding the verdict, on the ground that facts adduced 
at trial established the defense of entrapment as a matter of 
law. The defendant subnits on Appeal that the Court erred in 
denying defendant's Motions in that such defense had been 
proved as a matter of law. 

Entrapment is a defense when the criminal design with 
which the defendant is charged oricinated with the Government 
and they implant the disposition to commit the offense in the 
mind of an innocent person and induce its commission in order 
to prosecute. Sherman v. United States, 356 U.S. 369(1958); 


Sorrells v. United States, 267 U8. 4359(iFS23 . 


The defense of entrapment is availabie even where the 


Government is aided in its endeavors by persons who are not 


law enforcement personnel in the strict sense but act as 


their agents. Sherman v. United States, supra at 374 et. seq. 
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United States v. Mayo, 


In the recent case of United States v. Russell, 411 U.©. 


423 (1973), the Supreme Court reaffirmed the holdings in 


Sorrells v. United States, supra, and Sherman v. United States, 
a tfS £25 BMT me 4.) Lt ott tO a J 


supra; held the Court at 436: 


.--when the Government's deception actually 
implants the criminal desion in the mind 

of the defendant...the defense of entrap- 
ment comes into play... 


The standard to be employed in measuring the defense of 


entrapment was set forth in Judge Learned Hand's decision in 
United States v. Sherman, 200 F.2d 880,882 2nd Cir. 1952): 
{[T]n such cases two questions of fact 


arise: (1) did the agent induce the 
accused to commit the offense charged 
the indictment; (2) if so, was the 
accused ready and willing without per- 
suasion and was he awaiting any pro- 
s pitious opportunity to commit the 
. 


offense. On the first question the 
iccused has the burden; on the second 
the prost ition ha DS. 


Once the inducement has been established, it is the burden 


9f the Government to prove predisposition in one of the following 


wa : 
1) an existing irse of criminal conduct imilar to 

rime for which defendant 3; charged; 
2 already formed desian on part »f accused to commit 


‘rime for which he is charged; or 


: (3) willingness t -ommit the crime for which he is charged, 
evidenced by accused' ready response to inducement. 
,% y a 5A \ 4 7. 
United States v. Viviano, 437 F.2d 295 (2nd Cir.) cert. denied 
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402 U.S. 983 (1971). 


im « ‘man v. United States, supra, the Court 


with a narcotics violation. Kalchinian, a government into rer, 


induced the defendant to supply him with narcotics by repeatedly 


appealing to Sherman's sympathies after feigning addiction. 


The defendant was paid for the drugs. The Supreme Court held 


that the defense of entrapment had been established as a matter 
ot law. The Court found, at 3: 


It is patently clear that petitioner was 
induced by Kalchinian. The informer himself 
testified that, believing petitioner to be 
unt roing a cure four narcotics widiction, 
he i etheless sought to persu-: etitioner 
to obtain for him a source of nv.cotics. In 
Kalchinian's own sds we are told of the acci- 
dental, yet rec’ "1g, Meetings, the ensuing 
conversations c: ‘rning mutual experiences 
in regard to narcoti addiction, and then of 
Kalchinian's resort two sympathy. One request 
was not enough, for Kalchinian tells us that 
additional ones were necessary to overcome, 
first, petitioner's refusal, then his evasive- 
ness, and then his hesitancy in order to 
achieve capitulation. Kalchinian not only 
procured a source of narcotics but apparently 
also induced petitioner to return to the habit. 
Finally, assured of a catch, Kalchinian 
informed the authorities so that they could 
close the net. The Government cannot disown 
Kalchinian and insist it is not responsible 
for his actions. Although he was not being 
paid, Kalchinian was an active government 
informer who had but recently been the insti- 
gator of at least two other prosecutions. 
Undoubtedly the impetus for such achievements 
was the fact that in 1951 Kalchinian was him- 
self under criminal charaes for illegally 
selling narcotics and had rot yet been sen- 
tenced. It makes no difference that the 
sales for which petitioner was convicted 
occurred after a series of sales. They were 
not independent acts subsequent to the induce- 
ment but part of a course of conduct which was 
the product of the inducement. In his 


testimony the fedezal agent in charge of 
the case admitted that he never bothered 
to question Kalchinian about the way he 
had made contact with petitioner. The 
Gevernment cannot make such use of an 
informer anc then claim disassociation 
through isr nce. 


The instant casie presents a more potent inducement that that 
shown in Sherman v. United States, supra. Government agents 
sought to convince the defendant that he had been approached 
by organized crime (Transcript 194). They were aware that the 
defendant believed the ruse and was frightened (Transcript 199). 
They admit that it was a Government agent who contacted the 
defendant and not vice versa (Transcript 155). That it was 
Government agents andinformants that called Ordner; that during 
the months he did not seek them out (Transcript 170). The 
Sovernment admitted that the defendant told of selling weapons 
only to the Government itself (Transcript 181), and that they 
pressed him for something more, something bigger. The record 
testifies to the reasonable fears which the defendant enter- 
tained in response to the Government's scheme. The defendant 
was invited to a legitimate business meeting only to find 
himself in what appeared to be a meeting of organized crime. 
The man who lures him to the meeting dies soon a‘terwards, and 
he is told he will take his place. The defendant is contacted 

ime after time. He returns to visit with Mr. S. on numerous 
occasions, but only when called. And for what reason? Surely 
it was not money. On rare occasions the Government reimburses 


him for his expenses (Transcript 102). On one occasion they 
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give him $1050 (Transcript 109). The death of John Romano 
was Obviously not planned by the “overnment, but when the 
Opportunity presented itself, they used it (Transcript 172, 
et. seq.) 

This is not to say that there is no difference between 
the factual contentions of the Government and those of the 
defendant. The Government agents deny making actual threats 
of physical violence (Transcript 205). There is no evidence 
that the attempted abduction of the defendant's daughter was 
perpetrated by Governement agents, though the Government 
introduced no evidence to controvert that the attempted abduc- 
tion occurred. 

It cannot be said, however, that the Government proved 
the predisposition of the defendant by establishing that he 
engaged in a course of criminal conduct similar to the one 
charged. The evidence demonstrates that the agents were 
aware that he supplied weapons to the Government alone (Trans- 
cript 181). Similarly, it would be difficult to prove that he 
had already formed a criminal design, when it is conceded that 
the defendant didn't offer any firearms at the first meeting 
(Transcript 167) and, in fact, had to be contacted on numerous 
occasions and "brought into the family" before he brought the 
first firearm to the agents, a single pen gun. He received 
not a dime for this weapon. 

Even relying on the witnesses for the Government, it is 


difficult to imagine that the defendant readily responded to 
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inducement. If the defendant had wanted to engage in the sale 
of firearms to the agents, it is clear he would have pursued a 


different course of conduct. He would have required payment 


for the items he supplied; he would have contacted the agents 
rather than waiting to be called. In short, the defendant 
would have acted as if engaged in a business transaction. 


See United States v. Judice, 457 F.2d 414, 417 (5th Cir.) 


cert. denied, 409 U.S. 886 (1972). 
Thus, even v.nen viewing the Government's case most favorably, 
the predisposition of the defendant has not been shown and the 


defense of entrapment must be considered to have been established 


as a matter of law. Sherman v. United States, supra. 


POINT IV 


THE COURT ERRED IN ADMITTING A TAPE 
RECORDING OVER DEFENDANT'S OBJECTION. 

Early in the presentment of its case, the Government 
sought admission into evidence of a certain tape recording 
made by Special Agent Joseph Kelly (Transcript 67). The 
Court admitted the tape over defendant's objection (Trans- 
cript 58). ‘fhe tape was subsequently admitted and played 
to the Jury in its entirety (Transcript 83). In the recorded 
conversation the defendant recounted the multitude of fire- 


arms and destructive devices with which he had become 


acquainted in his long career in the firearms industry. The 


defendant contends that the admission of the tapes constituted 
reversible error in that: 

(a) the recording was irrelevant as defined by 
F.R.Ev. 402; 

(b) was excludable under F.R.Ev. 403 and was 
excludable as impermissible character evidence under F.R.Ev. 
404(b). 

Federal Evidence Rule 403 provides: 

Although relevant, evidence may be excluded 

if its probative value is substantially 

outweighed by the danger of unfair prejudice, 

confusion of the issues, or misleading the 

jury, or by considerations of undue delay, 

waste of time, or needless presentation of 

cumulative evidence. 


Federal Evidence Rule 404(b) provides: 


Evidence of other crimes, wrongs, or acts 
is not admissible to prove the character 


of a person in order to show that he acted 
in conformity therewith. It may, however, 
be admissible for other purposes, such as 
proot of motive, opportunity, intent, 
preparation, plan, knowledge, identity, 

or absence of mistake or accident. 


The legislative history underlying these provisions indi- 
cates an interaction between Ruies 403 and 40N4(iL:. The Senate 
Judiciary Committee found as to Rule 404(b) tha. 


This rule provides that evidence of other 
crimes, wrongs, or acts is not admissible 
to prove character but may be admissible 
for other specified purposes such as proof 
of motive. 


Although your committee sees no necessity 
in amending the rule itself, it anticipates 
that the use of the discretionary word "may" 
with respect tothe admissibility of evidence 
f crimes, wrongs, or acts is not intended 

to confer any arbitrary discretion on the 
trial judge. Rather, it 1s anticipated 
that with respect to permissible uses for 
4 such evidence, the trial judge may exclude 
it only on the basis of those considerations 
set forth in Rule 403, i.e. prejudice, 
nfusion or waste of time. 


i>) 


U. S. Code Congressional and Administrative News, 
93rd Congress, 2d. Sess. at 61. 


In United States v. Patterson, 495 F.2d 107 (D.C.Cir. 1974), 


the defendant was charged with illegal possession of a firearm 
muffler and silencer. The defendant had originally been 


arrested for assault with a deadly weapon, that arrest stemming 


from a shooting. The trial judge ruled that the prosecutor 
would be prohibited from informing the jury of the original 
arrest ground or that one had been shot 

At trial, however, the prosecutor conveyed the information 
is t the shooting in an attempt to impeech a defense witness. 


5 
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The defense attorney requested a mistrial and, in the alt 
native, curative instruction. The Court promptly and unequivoc 


issued a curative instruction to the jury, and permitted the 


trial to continue. The defendant was convicted. 


On appeal, the defendant claimed error in the denial of a 
mistrial. The Court found that while a curative instruction 
had eliminated the prejudicial error, even the implied suggestion 
that the defendant was involved in a shooting was inherently 
prejudicial. Id. at 112. The Court also stated the general 
rule with regard to the exclusion of relevant evidence: 

There is littie doubt both that the 
question shouid never have been asked, 
and that the prosecutor had been alerted 
as to its inflammatory nature. It is 
an axiom of the law of evidence that 
information will be excluded when its 
probative effect is outweighed by its 


prejudice to the opposing party. 


Id. (citing the then proposed Federal Rule of Evidence 403, 


among other sources). 


The case of United & Tomaiolo, 249 


1957) also presents a situation involving the relevance- 
prejudice dichotomy. There the defendant was charged with con- 
Spiracy, bank robbery, and puttiig in jeopardy the lives of 
bank employees. On cross-examination of the defendant, the 
prosecutor engaged in ienathy questioning relating to prior 
crimes and bad acts committed by the defendant. 
On appeal the Second Circuit stated: 
We cannot see that any of this detail 
was relevant to the charge on trial; it 


went far beyond what was necessary t% 
establish a criminal conviction for the 


purpose of impeaching credibility. Its 
obvious purpose and effect was to do 
more than to impeach defendant's credi- 
bility--it was intended to show that he 
was a dangerous criminal. Although the 
degree to which counsel may dwell on a 
particular point is within the discretion 
of the trial judge, it seems to us that 
here this discretion was not wisely 
exercised. 

Id. at 687 (citations omitted). 

It must first be noted that if the contents of the tape 
were relevant, they were relevant with respect to the Third 
and Fourth Counts (aiding and abetting possession of unserialed 
firearms and transferring unserialed firearms, respectively). 
The Fourth Count was dismissed by the trial Court. As noted 
infra, Count Three was not properly before the Court. Acccr- 
dingly, the tape lacked that degree of relevance required of 
all competent evidence irrespective of its prejudicial character. 
F.R.Ev. 402. The tape clearly had no relevance to the remaining 
Counts. 

When the prejudicial character of the tape is considered, 
however, the exclusion is reguired, whether or not the Third 
Sount was properly before the Court. As the summary of the 
tape indicates, very little of th hours of conversation 
recorded thereupon was relevant eve to the charge of aiding 
and abetting the possession of unserialed firearms. Thus, 
weighing what must be considered insubstantial relevant evi- 


dence provided by the tape against the more substantial irrele- 


vant but highly prejudicial material contained there, the 


balance should have been resolved in favor of exclusion. 


There is no question but that the Jury was influenced 
by the many hours of tapes. As the tapes clearly do not con- 


tain evidence bearing upon a course of criminal conduct or 


a preformed criminal design, then the Government must surely 


contend that they bear upon the cefendant's willingness to 
commit the crime by his ready response to the Government's 
inducement. By utilizing the tapes, however, the Government 
can only prove that the defendant was familiar with firearms 
and encourage the Jury to find him guilty by virtue of that 
association. The inflammatory effect of having the defendant 
discuss an arsenal of firearms unconnected with the prosecu- 
tion 1s undeniable; so is the prejudice. It is the sort of 
prejudice which F.R.Ev. 403 and 404(b) were intended to 


exclude. 


THE COURT ERRED IN PERMITTING THE INCON- 
SISTENT VERDICT OF THE JURY TO STAND. 


The verdict of the Jury was clearly incons‘stent in that 
they found the defendant guilty on the First, Second and 
Third Counts, while acquitting him on the Fifth and Sixth 
Counts based upon the defense of entrapment. Since the 
offenses charged grew out of the same transaction and induce- 
ment by the Government, the verdict was legally inconsistent 
and ought to have been set aside. 

Generally, consistency in verdicts is not required. 


Hamling v. United States, 418 U.S. 87, 101(1973). 


However, where there is no factual basis for the Jury's 
finding that a defense raised by the defendant was a bar to 
prosecution on one Count but not on another, the verdict 


will be set aside. United States v. Oquendo, 505 F.2d 1307, 


L305 (Sth Circ. 2975). 
In United States v. Oquendo, supra, the defendant was 


charged in multiple Counts (and Indictments) with distribution 


of narcotics. The Court held that a conviction on some but 
not all of the Counts was not defective in that there was a 


factual basis for same. See also Marquez Anaya v. United 


states, 319 F.2d 610, 611(Sth Cir. 963). 
In =he instant case the defendant presented the very same 


defense, that of entrapment, to all Counts. To do so the 
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defendant had to admit the acts complained of, but raise t 
bar of Government inducement. There was no construction of 


Ui 


the facts which could have been employed to arrive at the 


split verdict reached by the Jury and, accordingly, it must 


re set aside. 


ne 


CONCLUSION 


For the foregoing reasons, the defendant prays that the 
United States Circuit Court of Appeals for the Second Circuit 
overturn the Verdict of the United States District Court 
for the Southern District of New York, finding him guilty 
on the First, Second, and Third Counts of the Indictment in 
this matter, or such part of that Verdict as the Court 


deems just. 


Respectfully Submitted, 


CHARLES J. IRWIM 


Attorney for defendant-appellant 


UNITED STATES CODE 


TITLE 26 
§581 
Transfer tax 
(a) Rate.--There shall be levied, collected and paic on 
on 


firearms transferred a tax at the rate of $200 for each 
firearm transferred, except, the transfer tax on any firearm 
classified as any other weapon under section 5845(e) shall be 
at the rate of $5 for each such firearm transferred. 


(b) By whom paid.--The tax imposed by subsection (a f 
this section shall be paid by the transferor. 


(c) Payment.--The tax imposed by subsection (a) of this 
section shall be payable by the appropriate stamps prescribed 
for payment by the Secretary or his delegate. 


UNITED STATES CODE 


Transfers 


(a) Application.--A firearm shall not be transferred unless 
(1) the transferor of the firearm has filed with the Secretary 
or his delegate a written application, in duplicate, for the 
transfer and registration of the firearm to the transferee on 
the application form prescribed by the Secretary or his dele- 
gate; (2) any tax payable on the transfer is paid as evidenced 
by the proper stamp affixed to the original application form; 
(3) the transferee is identified in the application form in 
such manner as the Secretary or his delegate may by regulations 
prescribe, except that, if such person is an individual, the 
identification must include his fingerprints and his vhotograph; 
(4) the transferor of the firearm is identified in the appli- 
cation form in such manner as the Secretary or his delegate 
may by regulations prescribe; (5) the “irearm is identified in 
the application form in such manner as the Secretary or his 
delegate may by regulations prescribe; and (6) the application 
form shows that the Secretary or his delegate has approved the 
transfer and the registration of the firearm to the transferee. 
Applications shall be denied if the transfer, receipt, or 
possession of the firearm would place the transferee in violation 
of law. 


(b) Transfer of possession.--The transferee of a firearm 
shall not take possession of the firearm unless the Secretary 
or his delegate has approved the transfer and registration of 
the firearm to the transferee as required by subsection (a) of 
this section. 


UNITED STATES CODE 


Identification of firearms 


(a) Identification of firearms other than destructive 
devices.--Each manufacturer and importer and anyone making a 
firearm shall identify each firearm, other than a destructive 
device, manufactured, imported, or made by a serial number 
which may not be readily removed, obliterated, or altered, the 
name of the manufacturer, importer, or maker, and such other 
identification as the Secretary or his delegate may by regu- 


lations prescribe. 


(b) Firearms without serial number.--Any person who 
possesses a firearm, other than a destructive device, which 
does not bear the serial number and other information required 
by subsection (a) of this section shall identify the firearm 
with a serial number assigned by the Secretary or his delegate 
and any other information the Secretary or his delegate may 
by regulations prescribe. 


(c) Identification of destructive device.--Any firearm 
-lassified as a destructive device shall be identified in 
such manner as the Secretary or his delegate may by regula 
prescribe. 


UNITED STATES CODE 


TITLE 26 (pp. 4a-6a) 


v4) 


5845 
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Definitions 
For the purpose of this chapter-- 


(a) Firearm.--The term "firearm" means (1) a shotgun 
having a barrel or barrels of less than 18 inches in length; 
(2) a weapon made from a shotgun if such weapon as modified 
hes an overall length of less than 26 inches or a barrel or 
barrels of less than 18 inches in length; (3) a rifle having 
a barrel or barrels of less than 16 inches in length; (4) a 
weapon made froma rifle if such weapon as modified has an 
overall length of less than 26 inches or a barrel or barrels 
of less than 16 inches in length; (5) any other weapon, as 
defined in subsection (e); (6) a machinegun; (7) a muffler or 
a silencer for any firearm whether or not such firearm is 
included within this definition; and (8) a destructive device. 
The term "firearm" shall not include an antique firearm or 
any device (other than a machinegun or destruct .ve device) 
which, although designed as a weapon, the Secre.ary or his 
delegate finds by reason of the date of its manu.acture, 
value, design, and other characteristics is primarily a 
collector's item and is not likely to be used as a weapon. 


(b) Machinegun.--The term "machinegun" means any weapon 
which shoots, is designed to shoot, or can be readily restored 
to shoot, automatically more than one shot, without manual 
reloading, by a single function of the trigger. The term 
shall also include the frame or receiver of any such weapon, 
any combination of parts designed and intended for use in 
converting a weapon into a machinegun, and any combination 
of parts from which a machinegun can be assembled if such 
parts are in the possession or under the control of a person. 


(c) Rifle.--The term "rifle" means a weapon designed or 
redesigned, made or remade, and intended to be fired from the 
shoulder and designed or redesigned and made or remade t% ‘se 
the energy of the explosive in a fixed cartridge to fire «.ly 
a single projectile through a rified bore for each single 
pull of the trigger, and shall include any such weapon which 
may be readily restored to fire a fixed cartridge. 


(ad) Shotgun.--The term “shotgun" means a weapon designed 
or redesigned, made or remade, and intended to be fired from 
the shoulder and designed or redesigned and made or remade to 
use the energy of the explosive in a fixed shotgun shell to fire 
through a smooth bore either a number of projectiles (ball shot) 


United States Code 
Title 26 
§5845 - continued 


Or a single projectile for each pull of the trigger, and shall 
include any such weapon which may be readily restored to fire 
a fixed shotgun shell. 


(e) Any other weapon.--The term "any other weapon" means 
any weapon or device capable of being concealed on the person 
from which a shot can be discharged through the energy of an 
explosive, a pistol or revolver having a barrel with a smooth 
bore designed or redesigned to fire a fixed shotgun shell, 
weapons with combination shotgun and rifle barrels 12 inches 
or more, less than 18 inches in length, from which only a 
Single discharge can be made from either barrel without manual 
reloading, and shall include any such weapon which may be 
readily restored to fire. Such term shall not include a pistol 
or a revolver having a rifled bore, or rified bores, or weapons 
designed, made, or intended to be fired from the shoulder and 
not capable of firing fixed ammunition. 


(f£) Destructive device.--The term "destructive device" 
means (1) any explosive, incendiary, or poison gas (A) bomb, 
(B) grenade, (C) rocket having a propellant charge of more 
than four ounces, (D) missile having an explosive or incendiary 
charge of more than one-quarter ounce, (E) mine, or (F) similar 
device; (2) any type of weapon by whatever name known which 
will, or which may be readily converted to, expel a projectile 
by the action of an explosive or other propellant, the barrel 
or barrels of which have a bore of more than one-half inch 
in diameter, except a shotgun or shotgun shell which the Secre- 
tary or his delegate finds is generally recognized as particu- 
larly suitable for sporting purposes; and (3) any combination 
of parts either designed or intended for use in converting 
any device into a destructive device as defined in subpara- 
graphs (J) and (2) and from which a destructive device may be 
readily assembled. The term "destructive device" shall not 
include any device which is neither designed nor redesigned for 
use aS a weapon; any device, although originally designed for 
use aS a weapon, which is redesigned for use as a signaling, 
pyrotechnic, line throwing, safety, or similar device; surplus 
ordnance sold, loaned, or given by the Secretary of the Army 
pursuant to the provisions of section 4684(2), 4585, or 4686 
of title 10 of the United States Code; or any other device which 
the Secretary of the Treasury or his delegate finds is not likely 
to be used as a weapon, or is an antique or is a rifle which 
the owner intends to use solely for sporting p..rcoses. 


(g) Antique firearm.--The term "antique firearm" means 
any firearm not designed or redesigned for using rim fire or 
conventional center fire ignition with fixed ammunition and 
manufactured in or before 1898 (including any matchlock, flint- 
lock, percussion cap, or similar type of ignition system or 


Title 26 
§5845 - continued 


replica thereof, whether actually manufactured before or after 
the year 1898) and also any firearm using fixed ammunition 
manufactured in or before 1898, for which ammunition is no 
longer manufactured in the United States and is not readily 
available in the ordinary channels cf commercial trade. 


(h) Unserviceable firearm.--The term "unserviceable fire- 
arm" means a firearm which is incapable of discharging a shot 
by means of an explosive and incapable of being readily 
restored to firing condition. 


(i) Make.--The term "make", and the various derivatives 
of such word, shall include manufacturing (other than by one 
qualified to engage in such business under this chapter), putting 
together, altering, any combination of these, or otherwise 
producing a firearm. 


(j) Transfer.--The term "transfer" and the various deriva- 
tives of such word, shall include selling, assigning, pledging, 
leasing, loaning, giving away, or otherwise disposing of. 


(k) Dealer.--The term "dealer" means any person, not a manu- 
facturer or importer, engaged in the business of selling, 
renting, leasing, or loaning firearms and shall include pawn- 
brokers who accept firearms as collateral for loans. 


(1) Importer.--The term "importer" means any person who is 
engaged in the business of importing or bringing firearms into 
the United States. 


(m) Manufacturer.--The term "manufacturer" means any person 
who is engaged in the business of manufacturing firearms. 


UNITED STATES CODE 
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Prohibited acts 
It shall be unlawful for any person-- 


(a) to engage in business as a manufacturer or importer of, 
Or dealer in, firearms without having paid the spec‘al (occu- 
pational) tax required by section 5801 for his business or having 
registered as required by section 5802; or 


(b) to receive or possess a firearm transferred to him in 
violation of the provisions of this chapter; or 


(c}) to receive or possess a firearm made in violation of 
the provisions of this chapter; or 


(d) to receive or possess a firearm which is not registered 
to him in the National Firearms Registration and Transfer Record; 
or 


(e) to transfer a firearm in violation of the provisions 
of this chapter; or 


(f£) to make a firearm in violation of the provisions of 
this chapter; or 


(g) to obliterate, remove, change, or alter the serial 
number or other identification of a firearm required by this 
chapter; or 


(h) to receive or poss ss a firearm having the serial 
number or other identification required by this chapter obli- 
terated, removed, changed, or altered; or 


(i) to receive or possess a firearm which is not identi- 
fied by a serial number as required by this chapter; or 


{3} to transport, deliver, or receive any firearm in inter- 
State commerce which has not been registered as required by this 
chapter; or 


(k) to receive or possess a firearm which has been imported 
or brought into the United States in violation of section 5844; 


(1) to make, or cause the making of, a false entry on any 
application, return, or record required by this chapter, knowing 
such entry to be false. 


UNITED STATES CODE 


Penalties. 


Any person who violates or fails to comply with any pro- 
vision of this chapter shail, upon conviction, be fined not 
more than $10,000, or be imprisoned not more than ten years, 
Or both, and shall become eligible for parole as the Board 
of Parole shall determine. 


ARB: ee INDICTMENT OF WILLIAM M, ORONER, JR, 
3-414 

h-1544 UNITED STATES DISTRICT COwWRT (pp. Ja-I1a) 
SCUTHERY DISTRICT OF “TW YOrK 


-v- : rDIen3t 
WILLIAM M. ORDER, JR., : 76 Cr. 
Defendant. : 
“ese ereeeeeeeeceenensee «= x 
COUNT CNE 


The Crand Jury char-es: 

Cn or about tha 25th day of Gupeamdeer, 1975, iv 
the Southern District of Mew York, WILLIAM ™. ORONTR, JR., 
the defendant, wmilawfully, wilfully and knovinely Cid receive 
and possess a firearm, namely, a .25 Caliber "Pen Cum" 
capable of being concealed on the person, which was not 
identified by a serial number as required by Chapter 53 of 
Title 26, United States Code. 

(Title 26, United States Code, Sections 
5842, 5845(a) and (e), 5361(1) and 5871.) 
COUNT Two 

The Grand Jury further charces: 

1. On or abcut the 25th day of Septerber, 1975, 
in the Southern District of New York, WILLIAM I. OPDTER, 
JR., the defendant, unlawfully, wilfully and knowingly did 
tranefer a firearr, narely, a .25 Caliber "Pen Gun" capable 
of being concealed on the person. 

2. The transfer of said firearm was in violation 
of Title 26, United Status Code, Seetion 5812, in that the 
cofencant had not filed a written explication with tle 
Seeretary of the Treasury or his celorate for the transfer 
ond repé stration of the firerrm, had not paid the transfer « 
tax required by Title 26, United States Code, Section 5811, 


and bad not obtained the appiowal of the Secretary of the 


Treasury or his delepate for the transfer and registration 
of the fircarn. 


(Tltle 26, United States Code, Scctions 5811, 
5612, 5€45(a),(e) end ($), 5561(e) and 5871.) 


COUNT TitPEr 

The Grand Jury further charges: 

Sn or about the loth cay of October, 1975, in the 
Southern District of New York, ILLIAM M. ORMISR, JR., the 
cefendant, unlawfully, wilfully and knowingly did receive 
and possess firearms, namely, approximately 502 .25 Caliber 
"Pen Cums" capable of being conuccsled on tha person, none of 
which was icentified by a serial number us reouired by 
Chapter 53 of Title 26, United Stater Coc. 

(Title 26, United States Code, Sections 5842, 
5845(a) and (e), 5861(1) and 5971.) 
COUNT FOUR 

The Grand Jury further charges: 

1. Om or about the l6th day of October, 1975, in 
the Southern District of New York, WILLIAM M. ORDNER, JR., 
the defendant, wlavfully, wilfully and knowingly did trans- 
fer firearms, nemely, approximately 502 .25 Caliber "Pen 
Guns" capable of being concealed on the person. 

2. The trensfer of said firearms was in violation 
of Title 26, United States Code, Section 5612, in that the 
defendant had not filed a written application with the 
Secretery of the Treaaury or his delerate for the transfer 
and registration of the firearms, had not paid the transfer 
tax required by Title 26, United States Code, Section 5211, 


and had not obtained the approval of the Secretary of the 


Treasury or his delegate for the transfer and registration 


of the firearms. 


(Title 26, United States Code, Sections $811, 
5812, 5845(a),(e) and (j), 5861(e) and 5871.) 
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75-4167 COUT? SIVR 
Mw1544 
The Crand Jury further charzes:; 


Cu or about the Sth day of ‘loventer, 1975, in the 


fouchern Districe of tiew York, WILLIAM M. OROSER, JR.» a 


a 
defendant, unlawfully, wiifvily aff knowingly did receive 


and possess three des tive device-type firearus, nanely, 
| 


three Creen Pineappl e@ Uand Crenades, each having a 


Curopean-Type Fuse, which Were not registered to him in the , 


'azional Firearas Texistrac and Trausfer Pecerd. 
(Title 26, United States Goce. ‘Sections | 
5345(a) and (£)(1)(3), 5588¢d) and 5871.) \ 
fer three destructive device-type fircarms, y, three 


i \ 
COUNT SIzX 
The Crand Jury further ? 
1. (Cn or about the Sth £ Noweaber, 1975, in 
the Southern District of ‘ew York, WIBLTAY 3. sone, oR., 
‘ar Ft 
Green Pineapple-Type Rand Crenedes, each Threpesge” 
Type Fuse. 


the defewdsnt, unlawfully, wilfully and knowiggly did trans- 
2. The transfor of said firearzs was in violation 
of Title 26, United Scrates Code, Section 5812, in that the 
defendant had not filed a written application with the 
Secretary of the Treasury or his delegate for che transfer 
and registration of the firearms, had not paid the transfer 
tax required by Ticle 26, United States Coda, Section 5811, 
and had net obtained the approval of the Secretary of the 
Treasury or his delegate for the transfer end registraticn 


of the firearns. 


(Ticle 26, United States Code, Sections 5311, 
S512, 5045(a),(5)(1)(3) and (J), £°51(e) and 5371.) 


FORD All THROAT J CAAT 
Uniced States Attorney 
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RONITED STATES DISTRICT COURT 

PQUTHERN DISTRICT OF NEW YORK 
Se ee ee ee ee ee ee ee x 

t { 

WNITED “ATES AMERICA, 

-vV- : 76 Cr. 222 (RJW) 
PUILLIAM M. ORDNER, JR., 


Defendant 


GOVERNMENT'S MEMORANDUM 
OF LAW ON THE ISSUES OF 
DURESS AND ENTRAPMENT 
AS DEFENSES 
The Government respectfully submits this 


memorandum of law as an aid to the Court on the issues of 


\duress and entrapment as defenses. 
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The Defense of Duress 


Duress is an affirmative defense, in the sense 


—% 
x. 


that the defendant has the burden of cominr forward with 


evidence showing duress, and has the burden of showing 


sduress by a preponderance of the evidence. 
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United States v. Stevison, 471 F.2d 143, 147 (7th cir. 

We 1972), cert. denied, 411 U.S. 950 (1973). See also: 

, Proposed ic: 71) Criminal Code, §§ 111. 531 (1974). 

#2 This is so because the law "assumes the freedom of the 
will as a working hypothesis in the Solution its problems ," 
Steward Machine Co. v. Davis, 301 U.S. 548, 590 (1937) 
(Cardozo, J.); and "that mature and rational persons are 
in control of their own conduct." Grege Cartage & Storage 

“vg CO. v. United States, 316 U.S. 74 (1942) (Jackson ,J.). 

Seo genorally 22 C.J.S., Criminal Law § 44 (1961, and 1974 
Supra): Annot., 40 A.L.R. 2d 908 (1955); 15 Am. Jur., 
Criminal Law § 318 (1954); Model Penal Code, § 2.09, 

To establish a defense of duress, a defendant 
must show that he acted under coercion which is "immedi- 


ate and of such neture ar to induce a well-grounded apprehen- 


sion of death or serious bodily injury if the act is not 
8 done. One who has full opportunity to avoid the act with- 
Out danger of that kind cannot invoke the doctrine of 
coercion and is not entitled to an instruction submitting 
that question to the jury." Shannon y, United States, 76 
? F.2d 490 (10th Cir. 1935). See also: Gillars v. United 
States, 182 F.2d 962, 976 and n. 14 (D.C. car. 1950); 
United States v. Palmer, 456 F.2d 663, 665 (9th Cir. 
< 1972); R.I. Recreation Center v. Aetna Cas. & Sur. Co. 
, 177 F.2d 603, 605 (1st Cir. 1949). See generally, United 
States v. Vigol, 2 U.S. (2 Dall.) 346, 347 (1975). 
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A ®ear that is vague or impr@cise, or that is not of 


ed 
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_igmediate harm, is insufficient to substantiate the 


‘ 
> 


defense. Gillars v. United States, supra. . . 


Thus, if 2 defendant at some point can avoid 


‘participation in a crime without immediate threat of death 


ef 


‘seye OF serious injury, he cannot assert the defense of coercion. 
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Sée United States v. Stevison, supra; United States v. Nickels, 


502 F.2d 1173, 1177 (7th Cir. 1974); United States v. Birch, 
470 F.2d 808 (4th Cir. 1972) (fear of unjust imprisonment 

no defense); Iva Ikuko Toguri D'Aguion v. United States, 

192 F.2d 338, 257-364 (9th Cir. 1951), cert denied, 343 U.S. 
935 (1952); R.I. Recreation Center v. Aetna Casualty & Surety 


Co., Supra. 


ee 
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The Defense of Entrapment 

The la n this Circuit is clear that if there is 
sufficient evidence of initiation or inducement by a Government 
agent, the Government has the buraen of proving that the de- 
fendant had a predisposition to commit the crime. United 
States v. Sherman, 200 F.2d 680, 882 (2d Cir. 1952) (Hand, 
J.); United States v. Riley, 363 Fed 955 (2d Cir. 1966). 
Compare i nited States v. Fostor, 4609 F.2d 1, 3 (1 Cir. 1972); 
Unitca States v. Kadis, 373 F.2d 370, 373 n.4 (1 Cir. 1967). 
A acfendsnt 1s not entitled to a charge on entrapment unless 
a) there has been evidence showing inducement or initiation 
Ly the Government and b) there is a factual question as 


to whether or not the defendant was predisposed to commit 
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be Thus, even if the Court were to find evidence 
a’ “A, 7 o 
Hh 6 Of inducement by the Government, if it also finds that "the 


es "2. \evidence of propensity [is] uncontradicted", then it is 


x proper "to refuse to put the entrapment defense to the 


oh « jury." United States v. Miley, Dkt. No. 74-2207, slip. 


2363, 2380 (2d Cir., March 19, 1975). Indeed, 


, the evidence is overwhelming that t.ie defendant "grasped 
igs 
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of entrapment should not be presented to the jury. 
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United 
States v. McMillan, 368 F.2d 810, 812 (2a Cir, 1966), cert. 


Peas a ee 


denied, 366 U.S. 909 (1967); United States v. Greenberg, 449 
F.2d 369, 371-72 (2d Cir.), cert. denied, 404 U.S. 853 
(1971); United States v. Hieves, 451 F.24 836, 838 (24 Cir. 
1971). 


Respectfully submitted, 


ROBERT B. FISKE, JR. 

United States Attorney for the 

Southern District of New York 

Attorney for the United States 
of America 
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JAMES A. cS 


we 


Assistant United States Attorney 
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DEFENDANT'S REQUEST TO CHARGE 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 
a ee ee Ss. 2. SS eS @ bs) oF 


UNITED STATES OF AMERICA 


DEFENDANT'S REQUESTS TO CHARGE 
aE LARGE 


Charles J. Irwin 
Attorney for Defendant, 
William M. Ordner, Jr. 


/e@ 


REQUEST NO. 1 


The Nature of the Charces and Defenses 
els eetceassnnamssmensrerecne ae, 


The Government has made its charges against the 


defendant Ordner in Six Counts. 


In Count One it is charged that on September 25, 
1975, Mr. Ordner possessed a firearm, a .25 caliber "Pen Gun" 
which was not identified by a serial number as reguired by 
law. 


Tn 
aaa 


Count Two it is charged that Mr. Ordner trans- 
ferred that same pen gun illegally. 

In response to these two charges, Mr. Ordner does 
not deny that he possessed and transferred the pen gun, but 
he does deny that he did so willfully and knowingly and says 
that he did not act voluntarily and purposefully, but made 
the transfer because he felt his life and safety and the safety 
of ais family was in jeopardy, and further that he was en- 


trapped. I shall explain the Significance of these defenses 


later in my charge. 


In Count Three it is charged that on October 16, 1975, 
Mr. Ordner possessed 502 .25 caliber pen guns, none of which 
were .dertified by serial number as required by law. Mr. Ordner 


denies that he ever possessed the alleged pen guns and states 


further that even if it could be found th 


at he had possession 


REQUEST NO. 1 (Continued) ~i- 


for some brief period, such possession was not willful and 
knowing because his actions were coerced and resulted from 


his fear for the life and safe of his family and himself. 


In Count Four it is charced that Mr. Ordner ille- 


gally transferred the alleged 502 previously mentioned "pen 

guns" without filing an application for such transfer and 

without paying a required transfer tex. Mr. Ordner, since 

he denies possession, denies any transfer of possession, and 

is essentially saying, since I never had them, 1 could not 

have transferred them. He further asserts that even if it 

could be found that he had possession for some brief period, 

such possession was not willful and knowing, for the reasons 

already given. « 

In Count Five and Six it is charged that Mr. Ordner 
possessed three destructive device type firearms and that he 
transferred said firearms illegally on or about November 8, 
1975, without filing an application for such transfer and 
without payisg a required transfer tax. 

In response to these two charges, Mr. Ordner does 
not deny that he possessed and transferred the destructive 
devices but he does deny that he did so willfully and knowing- 
ly and says that he did not act voluntarily and purposefully 
but made the transfer because he felt his life and safety and 


the safety of his famiiy was in jeopardy, and further, that 


he was entrapped. 


REQUEST NO. 2 (A throuch I) 


—— 


Counts One and Two 


(A) Count One charges violation of Title 26, 
United States Code, Section 5861(i), which provides: 

"Tt shall be unlawful for any person. . 

(i) to receive or possess a firearm 

which is not identified by a serial 

number as required by [law]. . .” 

(B) Count Two charges violation of Title 26, 
United States Code, Section 586l(e), which provides: 

"It shall be unlawful for any person. . . 

(e) to transfer a firearm in violation 

of the provisions of this chapter. . ." 

(Cc) The elements of the offenses charged in Counts 
One and Two are: 

(1) The Government must prove that Mr. Ordner 
possessed a pen gun on or abevt September 25, 1975, anc that 
he transferred that pen gun. 

Mr. Ordner has admitted that as 
a fact, and it needs no further 
proof. 

(2) The Government must prove that the pen gun 
is a firearm within the statutory definition. 

Mr. Irwin has stipulate. for the 
defense that it is a firearm as 
a matter of fact, and it needs 
no further proof. 


(3) The Government must prove that Mr. Ordner's 


possession and transfer was wiliful and knowing. 


. . 


REQUEST NO. 2 (Continued) -2- 


(D) I instruct you that if you find as a matte’ of 
fact that Mr. Ordner's possession and transfer was not volun- 
tary but was prompted by coercion or force brought to bear by 
government agents or those working with government agents, 
then you must find Mr. Ordner not guilty as to Counts One and 
Two. 

(E) If you find that Mr. Ordner possessed and 
“ransterred the single pen gun because he was ii fear for his 
life and safety and the life and safety of his family, and if 
that fear was caused by the actions of the Government and those 
working with and for the Government, and that fear was reason- 
able under the circumstances, then you must find Mr. Ordner 
not guilty. 


(F) Mr. Ordner also raises the defense of entrap- 


(G) With respect to entrapment I instruct you that: 
(1) The law enforcement agencies of the United 
States may not induce or lead an individual to commit a crime 
and then prosecute him for that crime. 
(2) If you believe that treasury agents or 
anyone instructed by treasury agents induced Mr. Ordner to 
violate any section of any law, then he must not be found 


guilty. 


REQUEST NO. 2 (Continued) -3- 


(3) Entrapment occurs when the criminal Gesign 
Originates with the official of the Government and they implant 
in the mind of an innocent person the disposition to commit the 
alleged offense and induce its commission in order that they 
might prosecute. 

(4) It is the responsibility of the defendant 
to raise the question of entrapment and to do so under the law, 
he must admit that the possession and transfer took place. He 
has done that. 

(5) Once the question of entrapment is raised, 
as it has been in this case, the burden shifts to the Govern- 
ment, and it must prove beyond a reasonadle doubt that it cid 
not entrap Mr. Ordner. It is not the burden of the defencant 
to prove he was entrapped; it is the burden of the Government 
to prove beyond a reasonable doubt that he was not entrapped. 

(H) As to Counts One and Two I instruct you that if 
you do not find beyond a reasonable doubt that Mr. Ordner acted 
knowingly, willfully and voluntarily as I have defined that, 
you must enter a judgment of acquittal as to those counts. 

(I) As to Counts One and Two I instruct you that if 
you do not find that the Government has proved beyond a reason- 
able doubt that it did not entrap Mr. Ordner, then you must 


enter a judgment of acquittal as to those counts. 
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REQUEST NO. 3 (A through F) 


Counts Three and Four 


(A) In order tu find that Mr. Ordner committed the 
offenses charged in Counts Three and Four, you would need to 


find that the Government has proved beyond a reasonable doubt 


(1) That Ordner had possession of one or more 
of the 502 alleged pen guns; 

(2) That the pen guns were firearms within the 
Statutory definition; 

(3) That said devices were not identified by 
serial numbers; 

(4) That Ordner transferred them to someone 
else; 

(S) That Ordner's actions were knowing and will- 
ful. 

(B) Obviously if Ordner never possessed the devices, 
he could not have transferred them. Accordingly, an essential 
element of both «»unts is possession. 

(C) Witn respect to what constitutes pc: session 
I charge you as follows: 

(1) Where a person knowingly has direct physical 
control over a thing at a given time, he is in actual possession. 
(2) Constructive possession exists where a person 


is not in actual possession but knowingly has both the power and 
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REQUEST NO. 3 (Continued) 


and intention at é~.y given time to exercise domin 
trol. 

(3) In order to establish constructive posses- 
sion, the Government must produce evidence showing ownership, 
dominion or control over the contraband itself or the premises 
or vehicle in which the contraband is concealed. 

(4) Additionally, proof of mere physical presence 
at the scene or proximity to the thing in cuestion is alone 
insufficient to establish either actual or constructive control. 

(5) Mere knowledge of the physical location is 
also insufficient tc prove possession. 

(6) Merely showing that appellant was a passenger 
in the car and in proximity to the thing is, without more, 
insufficient to support a finding of possession. 

(D) The Government is also required to prove beyond 
a reasonable doubt that Ordner possessed complete firearms as 
defined by the act. Possession of a part of a firearm, such as 
a barre! or trigger or stock, is not a violation of any law. 
The possession, if any, must be of a complete operable firearm. 


(E) If you find that the Government failed to prove 


beyond a reasonable doubt that Ordner had possession of one or 


more of the 502 alleged pen guns, you must enter a judgment of 


acquittal as to Counts Three and Four. 


REQUEST NO. 3 (Continued) ae 


(F) I instruct you that, even if you find that the 
Government has sustained its burden of proof as to possession, 
you must still deal with the question of whether such posses- 
sion was knowing and willful. In this regard I remind you that: 

(1) If you find as a matter of fact that Mr. 
Ordner's possession and transfer was not voluntary but was 
prompted by coercion or force brought to bear by government 
agants or those working with government agents, then you must 
find Mr. Ordner not guilty as to Counts Three and Four. 

(2) If you find that Mr. Ordner possessed and 
transferred the single pen gun because he was in fear for his 
life and safety and the life and safety of his family, and if 
that fear was caused by actions of the Government and those 


working with and for the Government, and that fear was reasonable 


under the circumstances, then you must find Mr. Ordner not guilty. 


REQUEST NO. 4 (A through IJ) 


Counts Five and Six 


(A) Count Five charges violation of Title 26, 
United States Code, Section 5861(i), which provides: 
"It shall be unlawful for any person. . 
(i) to receive or possess a firearm 
which is not identified by a serial 
number as required by [law]. .." 
(B) Count Six c arges violation of Title 26 
| United States Code, Section 586l(e), which provides: 
"It shall be unlawful for any person. .. 
(e) to transfer a firearm in violation 
of the provisions of this chapter. .." 
(C) The elements of the offenses charged in Counts 
Five and Six are: 
(1) The Government must prove that Mr. Ordner 
possessed a destructive device on or about October 16, 1975, 
and that he transferred that destructive device. 
Mr. Ordner has admitted that as 
a fact, and it needs no further 
© proof. 
(2) The Government must prove that the de- 
Structive device is a firearm within the statutory definition. 
Mr. Irwin has stipulated for the 
| defense that it is a firearm as 
a matter of fact, and it needs 
no further proof. 


(3) The Government must prove that Mr. Ordner's 


possession and transfer was willful and knowing. 
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REQUEST NO. 4 (Continued) -2- 


‘'D) I instruct you that if you find as a matter of 
fact that Mr. Ordner's possession and transfer was not volun- 
tary but was prompted by coercion or force brought to bear by 
government agents or those working with government agents, 
then you must find Mr. Ordner noi guilty as to Counts Five and 
Six. 

(E) If you find that Mr. Ordner possessed and 
transferred the destructive device because he was in fear for 
his life and safety and the life and safety of his family, and 
if that fear was caused by the actions of the Government and those 
working with and for the Government, and that fear was reasonable 
under the circumstances, then you must find Mr. Ordner not guilty. 

(F) Mr. Ordner also raises the defense of entrapment. 

(G) With respect to entrapment I instruct you that: 

(i) The law enforcement agencies of the United 
States may not induce or lead an individual to commit a crime 
and then prosecute him for that crime. 

(2) If you believe that treasury agents or any~ 
one instructed by treasury agents induced Mr. Ordner to violate 
any section of any law, then he mist not be found guilty. 

(3) Entrapment occurs when the criminal design 
originates with the official of the Government and they implant 
in the mind of an innocent person the disposition to commit the 
alleged offense and induce its commission in order that they 


might prosecute. 
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REQUEST NO. 4 (Continued) -3- 


(4) It is the responsibility of the defendant 
to raise the question of entrapment and to do so under the law, 
he must admit that the possession and transfer took place. He 
has done that. 

(5) Once the question of entrapment is raised, 
as it has been in this case, the burden shifts to the Govern- 
ment, and it must prove beyond a reasonable doubt tnat it did 
not entrap Mr. Ordner. It is not the burden of the defendant 
to prove he was entrapped; it is the burden of the Government 
to prove beyond a reasonable doubt that he was not entrapped. 

(H) As to Counts Five and Six I instruct you that if 
you do not find beyond a reasonable doubt that Mr. Ordner acted 
knowingly, willfully and voluntarily as I have defined that, 
you must enter a judgment of acquittal as to those counts. 

(I) As to Cou’ ts Five and Six I instruct you that if 
you do not find that the Government has proved beyond a reason- 
able doubt that it did not entrap Mr. Ordner, then you must 


enter a judgment of acquittal as to those count: 


REQUEST NO. 5 


With respect to Counts Three and Four, the defense 
contends among other things that it was the Government, not 
Mr. Ordner, who supplied the flare guns which were the woiking 
parts of the alleged firearms. 

Once the defense comes forward with evidence that 
the Government was in fact the supplier, the prosecution bears 
the burden of proving heyond a reasonable Joubt either: 

(1) that the Government was not the supplier, or 
(2) that the defendant would have obtained the 
devices elsewhere to complete the transaction. 

I charge you that the defense has in fact produced 
evidence that the Government was the supplier of the operating 
parts cf these devices. Therefore, the burden is theirs to 
prove they were not the supplier, beyond a reasonable doubt, 


or that Ordner would have obtained the devices elsewhere. 


DEFENDANT'S SUPPLEMENTAL REQPESTS TO CHARGE \ 
(pp. 29a-33a) 
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DEFENDANT'S SUPPLEMENTAL REQUESTS TO CHARGE 
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REQUEST NO. 6 


Since every crime requires a voluntary mind, it is 


a defense to a criminal charge that the criminal act was not 
committed voluntarily, but was the result of coercion, com- 
pulsion or necessity. 

The term necessity has various meanings in the law, 
but in the sense of a defense of a crime, it has a general 
meaning of some unavoidable circumstances, condition or fact 
which leaves no choice of action in the mind of the actor. 

In order to excuse a criminal act on the grounds of 
toercion, compulsion or necessity, one must have acted under 
the apprehension of immediate and impending death or serious 
and immediate bodily harm to himself or a member of his 
immediate family. 

If you believe from the evidence that the defendant 
Ordner committed the acts that the Government charges as crim- 
inal acts, under a well-foundeu apprehension of immediate death 
or serious bodily injury to himself or to members of his 
immediate family, to be inflicted by Mr. S (Mr. Stagg) or those 
woiking with h as representatives of organized crime, then 

warranted in finding that the defendant committed 


acts under coercion and compulsion, and under these circumstances, 


ROQUEST NO. 6 (Continued) 


it would be your duty under the law to return a verdict 


guilty. 


D'Aquino v. United States, 192 F.2d 338 (9th Cir. 1951) 


denied, 343 U.S. 935 (1952). 


Gillars v. United States, 182 F.2d 962 (D.C. 


REQUEST NO. 7 } Pe 


The law imposes criminal liability upon one who aids 


and abets the commission of a crime by another, that termed 


tie principal. In order to find the defendant aided and abetted 
the commission of the crime charged in the Third Count of the 
Indictme:t, you must find the following: 

First, you must find beyond a reasonable dovkt, that 
the defendant voluntarily asscciated himself with the criminal 
venture and voluntarily participated in it as something he 
wished to bring about and as something he sought by his action 
to make succeed. 

Second, you mu: find that the principals committed 
salen the crime alleged beyond a reasonable doubt, and were capable 

of so doing. Since the principa!s in this case, undercover 
he crime, you must 


, find beyond a t asonable doubt from the record before you that 


they 


ft 

} e Government agents, h-ve not been convicied of t 
te * 
in fact committed the crime charged and could be prosecuted 
j 


therefor. “7 


" If you cannot find beyond a reasunable doubt both that 
a4 


: Mr. Ordner voluntarily particicated in the criminal venture, 


making its object his own and that the undercover agents committed 


F the cr in ied, then you must find Mr. Ordner not guilty of 


aiding and abetting the crime charged in the Third Count. 


249 
Yael 


a 


'S. ¢REQUEST NO. 7 (Continued) o es 
cE » REQUEST NO. 7 
i 


We we Shutt lesworth v. City of Birmingham, 373 U.S. 262, 265-66 (1962); 


“i. United States v. Cades, 495 F.2d 1166, 1167 (3rd Cir. 1974); 
United States v. Martinez, 479 F.2d 824, 829 (iat Cisr.. TST3}5 
Roth v. United States, 339 F.2d 863, 865 (lOth Cir. 1964); Edwards 
v. United States, 286 F.2d 681, 683 (5th Cir. 1960); Colosacco v. 
United States, 196 F.2d 165, 167 (10th Cir. 1952); Karrell v. 
United States, 181 F.?d 981, 985 (9th Cir.), cert. denied, 340 
U.S. 981 (1950); United States v. Peoni, 100 F.2d 401, 402 (2nd 
Cir. 1938); United States v. Howitt, 55 .Supp. 372, 374 (S.D. 
Fla. 1944), aff'd, 150 F.2a 82 (Sth Cir. 1945), aff'd, 328 U.S. 
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189 (1945). 
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GOVERNMENT'S REQUESTS TO CHARGE fi 


(pp. 34a-77 a> 
UNITED STATES DISTRICT COURT 
SOUTEHRN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


-vV- 


WILLIAM M., ORDNER, JR. 
¥ \ Defendant. 


SOVERNININT'S REQUES"'S TO CHARGE 


ihe Governnent respectfully requests the Court 


to include the followin;: in its instructions to the jury : 
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REQUEST NO, 1 
——s ee 


The Indictment 
cement 


The indictment in this Case contains six counts, 


or charges. Count One charges that On or about Sentemeber 


~ 25, 1975, the defendant Possessed a firearm --a 
"Pen — 


--5 caliber 


which was not identified by a seri 


al numer as 
required’ by Taw. 


Count Two Charges that on or about the 


Same date, September 25, 1975, defendant transferred this 


"Pen Cun" illerally, 


transfer and réristration of the "Pen Gun", he had not 


paid the required transfer tax and he h 


ad not obtarined the 
written approval of the Secretary of the Treasury authorizing 
three charges that On October IG‘, 


POnSesKed 509 


the transfer, Count 


1975, 
the defendant 


2 425 caliber "Pore Guns 


» none 
of which were Juentifieg by serial number as reoauired hy 
law. Count Four chorres that the transfer of the 502 'pen 
Guns* wis Lileral fay the same reasons I mentioned in ean- 
nectlon wit?, Count “vo: that 4s, that the defendant had not 
Plicd an ann SSdus utth the Secretary of the Treasury op 
WS delesnate OP the transfer and reristration of the fire- 
ers, te had not PAG the reaudlyrod transfer tax, and he ned 
not obtained. tow writter, AQ yroval of the ~ecrevary of the 
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. ‘On pb ’ PG, 
REQUEST NO. 1 (Continued) “$s “he 
Treasury authorizing the transfer. ea [ 


Coun: Five charges that on cr about November 68, 
1975, the defendant possessed three destructive device - 
type fireams -- three Green Pineapple - type Hana Grenades 
“~-which were not registered to him in the National Fire- 
arms Regi ation and Transfer Record. Count Six charges 
that on or a ut -the same day, November 6, 1975, the defen- 
dant illegally transferred these hand grenades. Tt is 
again charred that this transfer was lilegal in that the 
defendant had not filed an application with the Secretary " 
of the ireasury or his delegate for the transfer and re- % 


gistration of these hand grenades, he had not puid the re- 


‘gt 

‘y 
quired transfer tux and he had not obtained the written if 
approval of the ~Ccretary of the Treasury authorizing the Z a 


transfer. 


ho, CERES 
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feed . enc. 
Counts One and Three: the Statutes 3* “=< 
Let us now turn to the specific charees against 
the defendant. The first and third counts charge the 
Gefendant with violating Title 26, United States Codec, 
Section 5861(1}, which provides: 
sy t shall be unlawful for any person... 
to receive or possess a firearm 


wilich 1s not identified by a serial 
nunber as required By et; 


The statute which sets forth the requirements 
for serial-number identification reads, in relevant part, 


as follows: 


“Each manufacturer... and anyone making a 
firearm shall identify each firearm... 
manufactured...or made by a serial 
number wiitch may nut be readily removed 
obliterated, or altered..." 


4 


oe a 
~ s2 


(Title 26, United States Coie, Section 
5342(a).) 


= 


.. > 
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“Any person who bocsesses a firearm... 
woich does not bear {his} serial number... 
Shell identify the firearm with a ferial 
number asctined by the Secretary [of the 
-reasury] o> his delesate ‘ 


a 


s ] 
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ai ee ER ee a pen. 


(Tatie °., Unitee States Code. Section 
S¢42(b).) 
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REQUEST NO. 2 (Continued) o Dw g : 
aT S Wea 


Inus, reading a1] of these provisions of law 


together, it is charged in Counts One and Three that the 


defendant unlawfully possessed certain firearms that did 
ae | 


not, bear serial numbers and for which the defendant had 
i " 
net obtaine erial numbers from the Department of tle 


Treasury. 


REQUEST NO. 3 SS “a 
SL ect . Pees 


Counts One and Three: Elements of Offensé 
In order to find that the defendant committed 


the offenses charged in Counts One and Three, you niust 


find beyond a reasonable doubt esch of the following three 
elements: 


First: That on or about the dates mentioned in these 


counts, the defendant had possession of one or more "'fire- 
arms," as that term will be defined to you by me in a mo- 


nent. 


Second: ‘hat the "firearms" posse. sed were not identified 


by serial numbers as required by laws. 


Third: That the defendant possessed the firearms wil- 


fully and knowingly. 
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REQUEST NO. 4 


* 
° . 
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Counts One and Three: Definition of “Fireart™=_ 

As I have already instructed you, Counts One ane 
Three charge that the defendant illegally possessed certain 
"Pen Guns" that did not bear serial numbers as requirea by 
law. You will recall that the strvutes I read to you 
made it unlawful to possess "firearms" that did not bear 
serial numbers. It is for you to determine if the "Pen 
Guns" referred to {tn Counts One and Three are "firearms" 
as that term is used in the Statutes, 

The pertinent part of the definition of ' 


set fortl. in the statute is as follows: 


"..eAny weapon or device capable of being 
concealed on the person from which a shot 
can be discharged throuysth the energy of 
ai explosive...’ 
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(‘'itle 26, Unitea States Coae, Sectior, 
5845 (e). 
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REQUEST NO. 5 


Counts One and Three: First Element 
0 eee 


The first element of Counts One and Three is 
thac the defendant possessed the firearm(s) described 
in the indictment --.25 caliber "Pen Guns." 

The word "possess" has its everyday common 
meaning, that is, to have Sqmething within one's physical 


control. 


@ 
REQUEST NU. 6 
Counts One and Three: Second Element 
The second element of the offenses charred in 
Counts One and Three is that the "Pen Guns" which the 
defendant is charged to have possessed were not identi- 
fied by serial numbers as required by law. 


The evidence in this case includes a certificate 


showing that after a diligent search of all of the records 


maintained in the North-Atlantic Rerion of the Bureau of 
Alcohol, ‘lobacco and Firearms relative to serial number 
identifications of firearm, it was determined that William 


M. Ordner never applied with the Department of the Treasury 
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to have serial numbers issued for the "Pen Guns" referred 


to in the indictment. You have heard testimony that the 


* 


"Pen Guns" did not have serial numbers on them on the dates 


t< 


eee 


referred to in the indictment. From Such evidence, if you 
find it credible, you may find that the Government has 
Sustained its burden of proving beyond a reasonable the 
defendant Ordner did not Identify the "Pen Guns" in question 


by serial numbers a: required by law. 


REQUEST NO. 6 (Continued ) 


United State -<< “tens, 509 F. 2q 
683, 685 (8th c. » Cert. denied, 
421 U.S. 989 (19;-); Uattea"states 
Vv. White, 36 PF. Supp. 470, 7 
(N.DT Ind. 1973), aff'a., hog F. 
1404 (7th Cir, 197473 Tobbin yv, 
United States 476 FP, 3g 6, 2 
1973); United States y. 


ams, 446 PF, 2 ‘ 9 th 
1971). 
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REQUESY HO. 7 


Counts One and Three: Third Element . 
You must also find beyond a reasonable doubt 
*) that the defendant acted wilfully and knowingly. What do 
these terms "wilfully and knowingly" mean? 

An act is done "knowingly" 41f it is done vol- 
untarily and purposely and not because of mistake, an 
accident, mere neglirence or other innocent reason. An 
act is "wilfull" if it ts Gone knowingly and deliberately. 

In determining whether the defendant acted wil- 
fully it is not necessary for the Government to estiblish 
that the defendant kne, that he was breaking any particular 
law. 

1s Sate? BE 8: 


United States Vv. by shy 


572 n.l (ed Cir. Toes}, 

Furthermore, it is not ne 2Ssary for the Govern- 
ment to establish that the defendant knew the objects he 
Possessed had the characteristics that made it necessary 
for them to beer serial numbers. It neec only be established 
that the uefendant knew he possessed an object or objects 


which were firearms Witnin tic very Reneral sense by which 


i er he 
As ‘ 


REQUEST. NO. 7 (Continued) 


that term is known. 


See United States v. Freeu, 40) U.S. 
601, 607-610 (1971); United States v. 
Vasquez, 476 F. 2d 730 (5t.: Cir. 1973(, 
cert. denied, 414 U.S. 836 (1974); 
United States v. Romero, 444 F. ed 1324, 
1 th Cir. 1973). 
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REQUEST WO. & 


Proof of Knowledge ani Intent A { 


While the requisite knowledge and intent must 


sbe shown, I instruct you that direct testimony to prove 


this. -Anowledge and intent is not necessary. Knowledge 
rep 


“and intent involve & person's state of mind, which must 


‘be determined by reasonable inference from the facts proved. 


18 ‘is obviously impossible to ascertain or prove directly 


what wae the operation of the mind of the defendant on the 


date on which it is alleged the offense charged in the in- 


dictrent was committed. You cannot see inside his head 


A aid know what his thoughts are now and 


» Of course, you cannot a oe 


" Wee know what his thoughts were then. But you can judge the uF y 
. ~ ” 


4 knowledge and intention of the defendant from a co 


“1Sideration ma Sie 
_ ; of his; conduct and statenents and «ll the facts ane circum- ; 
iY : stances that you have heard. 3 
ra t From the charso of Judge Neonan, af- Tal 
q . { firmed in United States v. Cordo, 186 


F.2d 144 (20° Cir. YOsTy, 


REQUEST S10 39 
Counts Two and Four: ‘he Statute ; 
Counts Two and Four of the indictment, charge 
‘the defendant with violating Title 26, United States Code, 
». Section 5861(e) which provides that: 

- "It shall be unlawful for any person -- 


(e) To transfer a firearm in violation 
of the provisions of this chapter .. ,." 


Inealuded amonr the provisions of “this chapter" are Sections 
5811 and 5812 of Title 26, United States Code. 
Section 5811 relating to transter taxes provides 


as follows: 


"(a) RATF. -- There Shall be Jevied, 

collected, and paid on firearns . 18- me 

H ferred a tax... A 

m, (%) BY WHOM PAID. -- whe tax imposed ; 

re by sabsection (a) of this section shall : 

‘f a ' be paid by the transferor. 

ary (c) PAYNENT. -- The tax imposed by : 

me j subsection (a) of this section shall 
(€ } be payable by the appropriate stamps $ 
M 4 prescribed for payment by the Secre- 3 
by ? tary (of the Treasury] or his delegate." : pe 
i “ection 5612 provides in part as follows: ud 
a” “ a 
oa (a) APPLICATION. -- A firearm shall des 
ip ‘ not be transferrea unless (1) the trans- cae 
yy { fcror of the fire.rm has filed with the ‘ 
yi Secretary tof the ireasury) or his del- ef 
9 erate a writter plication, in duplicate, Zt 
‘he . for the transfor and registration of the ia 
If PF firearw to the transferee on the applica- 08) 
: tion form preseriiea vy the Secretary or v ie 
ane 
its 
yoy4 
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REQUEST NO. 9 (Continued ) 


Counts Two and Four: The Statute 
ran saeeee ete es, 


his delegate; (2) any tax 
transfer is pa 


Counts Two and Four charge the defendant with 
transferring firearms -- the "Pen Guns" -- without paying 
she transfer tax imposed under Section 5811 or filing the 
application or obtaining the written approval required by 
Section 5812. 
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REQUEST @O. 10 
ett 10 


Counts Two and Four: Elements ‘ia 
of the Offense 


a. On In order to ‘nd the defendant guilty of illegally 


', transferring the "Pen Guns" 
| Oras 


as charged in Counts Two and 


A a 
, Your, it is 


necessary for you to find beyond a reasonable 


,. doubt each of the following three elements: 


- 


Finst: *That on or 


each of these counts, 


about the dates set fori, in 


the defendant transferred a "fire- 


arm" or " firearms" 


as trat term jas already been defined 


to you. 


Second: That the transfer was in violation of law 


because the defendant had not filed a written application 


[ 
with the Secretary of the Treasury or his delerate for the : 


) transfer and registration of the t 


irearms, or that he had 14 


: % not paid the transfer tax by Placing the proper stamp on 


ry . the application £. om, or that he had not obteined the ap- ‘ 
hi | proval of the Secretary of the Treasury or lis delegate -- ~ 
in i written on the apnlication form —. for the transfer and ‘ 
ite registration of the firearns. ae 

| : #hird: That tis transfer of these firearms was gy 


wilful and knowing: ac + 


* ow 


‘ 4 
* Nave already been defined. : 
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KSQUEST NO. 


Counts Two aud Four: First Element 
a er 


The first element which the Government must 


¥ establish as to Counts Two and Four is that th> defendant 


© transferred firearms. 


The term "firearm" as it applies to the second 
‘and fourth counts, has the same meaning as it did in the 
first and third coafnts. As in Counts One and Three, you 


must decide if the "Pen Guns" referred to in the second 


and fourth counts are ‘firearms.’ 


The term "transfer" is defined as follown: 


‘(J) ‘TKANSFER -- The term ‘transfer? 
and various derivatives of such word, 
shall include Sulilw, assigning, 
pledging, leas‘n;, loaning, giving 
away, or otherwise disposing of.' 
(Title 26, United States Code, Section 
5d45(j).) 
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RI:QUEST NO. 12 


Counts Two and Four: Se. nd Element 
In order to establish that the defendant did not 
“oipPly ‘for authorization to transfer the "Pen Guns", or pay 
the transfer tax, or obtain written authorizatiin for the 


transfer, the Gevernment has introduced into evidence a 


“certificate that after a Giligent search of the relevant 


government files, no applications for the transfer of tuese 
"Pen Guns" by the defendant were found. I instruct you that 
you may conclude from this evidence beyond a reasonable 
doubt that the defendant never filed such an application for 
trensfer, never paid the transfer tax and never obtained writ- 
ten authorization fer the transfer. 

United States v. Stevens, 509 F.2g 683, 

655 th Cir.), cert. denied, 4?1 U.S. 

939 (1975); United States v-. “White, 3c8 

F. Supp. 470, 1 a ie Ind. 1973), arr’ Res 

498 F.2d 1404 (7th Cir. 1974); Robbin v. 

united States, 476 P.2q 20, 24 (0th cir. 

i hited States v. Williams, Sue F.2a 

436, iad (Sth cir. 1971); 


I further charge that you may find the defendant 


euilty of the Charges in Counts Two and Four if you find 


ceyond @ reasonable doubt al) of the other clements of the 

Charve an’, as to thls flevent, that the Gefendani either 

<2 not “lie the applicetion fer transf -, or did not pay 
Aid not obi.ein tne proper written an- 


vor the trairswer, lu. is not necessary for you to 
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REQUEST NO. 12 (Continued ) _ a 


Ccunts Two and Four: Second Element 
NN Se ee eee eee 


* 
find that he failed to do all three of these things; the 


failure to do just one of them will b~ sufficient to sup- 


port a verdict of guilt. 
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Counts Two and Four: Third Clemer* 
The third element that the Covernnent must ‘rrove 
to your satir auction beyond a reasonatle doubt is that the 


defendant transferred the "Pen Guns" knowingly and wilfullr. 


I have already explained to vou what these terms mean. ana 


they nave the same meaning in Counts wo and Four that tirer 


nad © Counts One and Three. 
Let ne arain remind you that in determining 
ther the Gefendant acted wilfully, it is not necessary 
for the Government to estailish tiuat the “*efendant knew 


ne was brealing any particular law. 
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REQUEST NO. 14 
ae. 14 
Count Five: 


The Statute : : 
Re Statute 


° 


relate to three Pineapple 
charged, the 


~type hand grenades which, it is 


defendant PO8sessed and then transferred un- 


r about November 8, 1975, 


/ 48 charged with having Violated 


Title 26, Unitea States 
Code, Section 5861(a) which, in 


part, provides that: 


“7 Shail be unlawful for any 
person << 


(d) to + PoSSess a firearm 
Which is not registered to him tn 
the Nationa] Virearms Reristration 
and ‘ransfer hecord, .* 
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REQUEST NO. 15 


Count Five: Meaning of the Statute j -. 
The fifth count of the indictment charges de- 


— 


fendant with violating a part of the National Firearms 
act, which makes it unlawful for any person to possess 

a firearm which is not registered to him in the Nat‘tonal 
Firearms Registration & Transfer Record. 26 U.S.C. § 
5861(a4). Congres’ has provided for @ central resistry 
of all firearms in the United “States which are not unde> 
the control of tne sovernment. This central reristry is 
called the wationai 'ireurms Reristration & Transfer 


Record, which I will refer to as "The Nhesistry.' 


he information in the Reyistry incluaes ident- 


ification of the firearm. usually by serial number, date { 


of registration and nane ana address of tne person who is 


entitled to possession of the firearm. It is required that : 
each maker or importer shall rerister in the Registry each ? 
- t ; ‘ 

é j firearm he makes or irports. It Ils also required that > # 
. ‘ ? 
i. . whenever a firearm is transferred, the person who trans- . 
hs 
¢ ! fers it -- aid that person is called the tranaeferor -- 4 
Vn Qs 
” t must register the fireim. in the Reristry to the person to pha ’ 
i. @ 
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HEQUEST WO. 25 (Continued ) 


Count Five: Meaning of the Statute 


The transferor must file an application for the 


transfer and registration to the transferee. The applica- 


{ tion includes, among other things, the fingerprints and 


# photograph of the transferee. If the transfer is author- 


ized, the authorization automatically changes the cevistra- 


tion of the firearm to the transferee. 
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sount Pive: Clements o* Offer se 
In orcer to find thet the Gefendant comm‘rtec 
the offense charged in Count Pive. you rust firgd Dbeyore 
@ retsonable doubt each of the follewin- 


Pirst: Thet on or ator: 


defendant had porssssion of 2 
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Count Five: Definition of "Firearm’ 
The "firearms" referred to in Counts Pive anc 
Six sre Green Pineapple-type hand grenades. The relevant 
Janvuage in the definitional statute that applies to 


" devices is from the section that defines "destructive 


devices.” That ticn reads as follows: 


The rm. ‘destructive device’ means 
fny explosive ... rreicde .. .! 
(Title 2€, in’ted States Code, Section 
S84E(fT)(ly..,.) 


& 
REQUEST NO. 18 


Count Five: First Element 
the first element of Count Five is that the 
defendant possessed the firearms described in Count Five 
of the indictment -- three Pineapple-type Hand Grenades. 
As I have already instructed you, the word 
"possess" has its everyday common meaning, that is, to 


have something within one's physical control. 
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REQUEST NO. 19 
Count Five: Second Flement 
ee SETI 


The evidence in this case includes a certificate 
showing nat after diligent search of the National Firearms 


Registration and Transfer Record, no record was found that 


the hand grenades which the &overnment claims were involved 


in this case were registered to the defendant. As I have 


previously told you, from Such’ evidence you may find that 


the Government has Sustained its burden of Proving j:ion- 


registration of the firearns beyona a reasonable doubt. 
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REQUEST NO. 20 


Count Five: Third Element 
a ntird Element 


The third element ~~ that the defendant POSsessed 
"the hand grenades wilfully ana knowingly -- has aj 


ready been 
explained to you. 


"Wilfully ana knowingly" 


has the sane 
ve and that it had in Counts One 


meaning in Count Fi 


throurh 


"s Pour. 


Again, I instruct you at the requirement of 


proving that defendant acted knowingly does not make It 


necessary for the Government to Show that defendant knew 


about the registration Provisions of the law or that he 


knew the hand &renades had Physical characteristics that 


ject to recistration. 


might make them sub 


a: 
" @ United States vy, Gardner, 44§ PF oq 522 5 
y's. % (th Cir, 1971), United States vy, Cowper, ‘i 
" : 903 F.2d 130 (6th Cir. 197i 7, cert. cenied, oie 
ae | 420 U.S. 930 (1975). Nite +b 
; 
3 ‘ 
1! ‘ In this last regard, if you find that the defen- y 
me 6 - 
= ; dant did Possess the hand erenaaes, it is only necessary i 
{ i 
3 PA ¥ 
i ‘ for you to fin- ‘hat the defendant knew that they were } 
. hand eKrenades, ‘ t 
. united State: v. Preed, 401 U.S. 601, , 
f CO7-E10 (T6777). United States y. rule 
‘| -e DePurh, en: 3, Tun, WS Ea. te, 
‘ 907), rev'd or, Of Ler rounds, 40) 
r * Pe2c 346 (th Ci. Tah) 
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Count Six: Elements of Offense 

Count Six charges the defendant with havine trans- 
ferred, unlaw illy, three Pineapple-type hand grenades. It 
4s charged that the transfer orf those hand grenades was un- 
lawful for the same reasons that the transfers in Counts 
Two and pour were charged to be unlawful. The applicable 
iaw is the same’as that which I explained to you in connec- 
tion with Counts Two and Four. Again, I charge you thet 
in order to find that the defendant comritted the offense 
charved in Count Six you must find bevond a reasonable 
doubt, each of the followine three elements: 

“irst: Thet on or about the date set forth in 
the indictinent, the defendant transferred 


"firearms" as 


that term has already been defined for you in connection 


with the definition of "destructive device," 


vecond: That the transfer was in violation of 


law because the defendant had not filed a written applica-- 


tion with the Secretary of the Treasury or his delegate 


for the transfer and vexistration of the firearms; or that 


he hag net vatd the transfer tax by Placing the proper 


S5lLamp on 


ae Sa. ee 


the application form, or that he had not obtained 


aopreval of the Seerecary o° the Treasury or his dele- 


Witcen on the 
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REQUEST “No. 22 
Use of Informant 
Now, there has been testimony before you with 
respect to the use by agents of the Bureau of Alcohol, 
Tobacco and Firearms of the services of an informant or 
ye informer. Whatever one thinks of informers, the Govern- 
nent uses them in order to get leads about those who are 


violating the law. Whether one disapproves of this is 


really beside the point, provided that such services do 


not impinge upon the rights of the defendant, because the 
use of such services is not forbidden by law. You are not 
being asked to determine whether or not you agree with 

the policy endorsing the use of informants. 

Putting it another way, if you are satisfied 
beyond a reasonable doubt, as I have already defined rea- 
sonable doubt to you, that on the dates and at the places 
with which we are concerned, the defenuant committed the 
offenses charred in the information, you must find him 
guilty even though you believe his apprehension came 
about in some measure by the Government availing itself 
of the cervices of an informant. 

Charyve of the Court in United State- 


Ve. erzn, aff'd, 329 }'.2a S76 7G cir. 
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rrourst 4i0. 24 
Unealled Witness (Tf Applicable) 

If a potential witness could have been called by 
the Government or by the defendant and neither Side calle 
him, then you may infer that the testimony of the ahsent 
witness might have been unfavorable ither to the Goverr- 
ment or to the defendant or both of them. But on the 


other hand, it is.equallv within your province to draw no 


inference at all from the failure of either side to cal] 


a witness. 


United States v. Lafocca. 224 F.2q 
059, Dl (ed cir. 7 1955); United 
itates v. paaeiezs 393 F.2d 682, 

he Cod Cir. 196! “), United States 

v. Evenchik, $13 F.2d G50, O57 (3a 

Cir. 1969); Unitec otates v. Crisona, 

"16 F.20 107) Vid (7 Cir. 1979 


You should ber. In mind, however, that there is 


no duty upon either side to «all a 


witness whose testimon: 


would be merely cumulative of testimony already in evi- 


dence. 


United States v. Antone1l4 rire 
works Co. BS 2a 631, 630-30 
! cert. dented, 329 U, ‘3. 


RFOUPST NO. 25 

Entrapment (1f Applicable) 
“om The defendant asserts as a defense to the 
charge that he was the victim of entrapment by an agent 
of the Government. 

The word "entrapment" that I have just used is 
a legal term. It has a technical meaning, not that of 
popular speech or colloquial, ordinary usage. Therefore 
I must explain the word and meaning of "entrapment" as it 
is used in the iaw. 

Crimin: activity is such that sometimes 
stealth and strate; y are necessary methods to be used by 
law enforcement officers. 


The function of law enforcement is not only the 


‘i 9 prevention of crime Lut also the detection and apprehen- 
. ‘ sion of criminals. Manifestly, that function does not 
i. $ include the manufacturing of crime. The defense of en- 
‘6 trapment is based upon the policy of the law not to 
: 3 ensnare or entrap innocent nersons into the commission of 
ie ry acrine. hut a line must be drawn between the entrapment 


of the unwary innocent and the trap for the unwary crim- 


eR inal. 


a ao PUD. 


(Cont 'd> F 
If Applicable) 

A basic feature of entrapment is that the -idea 
ov design of committing the crimes originated with a law 
caforcement officer rather than with a defendant; that 
the defendant had no disposition, intent or Purpose to 
commit the alleged offenses; and that the law enforcement 
officer or Government employee implanted in the .ind of an 
innocent person the disposition to commit the alleged 
offense and Instirated and incited its commission in 
order that the defendant nicht be arrested and prosecuted. 

If you find that an arent or employee of the 
Governuent merely afforded a favorable Opportunity or 
facilities to the defendant for the commissior, of tne 

allered crime, such conduct on the part of the Governnent 
does not constitute erntropnent. lntrapment would oceur 
only if you ind that the defencant lacled the predisposi- 
tion to commit the alleged offenses and that the Government 
Lually implanted the criminal desirn in the mina 
ne uefendant. 


If you find any credible evidence creating the 


reasonable possibility thst a Covernment arent or em- 


ployee instirated and incited or otherwise induced the 


ae eondant mmit the erdimes ¢ prea, then the Goverr- 
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ment must prove beyond a reasonable doubt that such 
ducement was not the caure or creator of the crime, 
is, that the defendant had been pre-disposed and 

to comnuit the crimes. 


If the prosecution has Satisfied you hey 


reasonabie doubt that th: defendant was ready and 


to commit the offenses reed, but was awaiting a favor- 
able opvortunity to conunit tlie offense, ther you may find 
that the inducement , if an: which brourht avou 
actual o.fenre var not more than the prov 
appearce to the defendant to be a favorable or timely or 
convenie:t openinr or facility for the criminal activity 
Jn which that defendant miy have preferred to engare, x 
in such eireumstances, you may find that the Covernnent 
arent h not seduced an innocent person or persons but 
has only wrovided the means for the defendant to effectu- 
ate or realize his own then existing purpose. 

aanved from the charge of the 

ellliam vr, lerlond in 

bowe et Al., €5 Cr, 
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REQUEST NO. 25 (Cont'd) 
‘ Entrapment (If Applicable) 


See Hampton v. United States, 44 
U.S.L.W. W542 (April 27, 1976); unitea 
States v. Russell, 411 U.S. 423 TI973); 
United States v. Guidice, Docket No. 
34127 (od cir. April 20, 1970), Slip. 
Op. 2568-2571; see also Model Penal 
Code, Section 2.13(2) (1962) and Com-~ 
mentary, Tentative Draft 9, pp. 20, 21 
(1959)+ N.Y. Penal Law, Section 25.00, 
40.05. ‘ 


ol. 


REQUEST No, 26 

Defendant's Testimony (If Applicable) 

In this case, the defendant has taken the 
stand and testified in his own behalf. He was under 
NO obligation to do so, But, of course, any defendant 
may testify ir he so chooses. by testifying in the case, 
the defendant became a Witness whose credibility is for 
you to judge alonr with the credibility of all the other 
witnesses, it is proper for you to consider the deep 
Personal Interest Which every defendant has in the out - 
come of a Criminal Proceeding arainst him in Wweifhinge 
his innocence and in aetermining how far and to what 
extent his testimony is worthy of Celief, 

the interest of the defendant in the result 
of this trinl is of a charicter POSSeSsed by no other 


witnezs and is therefrre a matter which may Seriously 


affect rie credence that Should be riven to his testimony. 
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REQUEST WO. 26 (Continued) 


. Defendant's Testimony (If Applicable) 


Adapted from the charre of the 
Honorable Richard H. Levet in: 


United States v. Tufaro; p. 37a of 
the Appellant's Appendix, aff'd per 


curiam, 316 I’.2d 240 (2d Cir.), cert. 


denied, 375 U.S. 822 (1963); 


Reagan v. United States, 157 U.S. 
331 (1895). : 


See also the charre of the Honorable 
Gregory I. Noonan in: 


United States v. William Walter 
Keminy ton, at ». WO of Record 

on Appeal, rev'd on otiier rounds, 
Remington v. Unitec States, Tyl F.2d 


ous (a Cir. Ty). 7 
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REQUEST. 27 
Protection of the Public 

If you fail to find beyond 12 resonable doubt 
that the law has been violated, you should not hesitate 
for any reason to find a verdict of acouittal. But on 
‘the other hand, if you should find that the law has heen 
violated as charged, you should not hesitate because of 
sympathy or any other reason to render a verdi * of muilty 
as a clear warning, that a crime of thir character may not 
be committed with impunity. ‘The public is entitled to be 


assured of tiis. 


From the charre in United 
Witt, £15 F.20 5§80,°5287 CG 
1950), cert. denied sub 


Talanker v. United States, 


This charre was also annproved in 
United States v. Hiss, 185 F.2a 822, 
833 (3d Cir. 1954), cert. cenied, 
349 U.S. 943. Ur es 


he ts REQUEST NO. 28 
Possible Punishment 
Now, under your oath as jurors you cannot allow 


‘ideration of the punishment which may be inflicted 


é,gefendant, if convicted, to influence your ver- 


in any way or in any sense enter into vour delibera- 
is”. Wan! eo 


- 


- The duty of imposing sentence rests exclusively 
Tee ‘. 
SRRA the Court. Your function is to weigh the evidence in 


Pie case and to determine the fuilt or innctence of the 
‘* a" ; 
fmefendant solely upon the basis of such evidence and the 


You are to decide the case upon the evidence, 
and the evidence alone, and you must not be influenced by 
any assumption, conjecture, or symnathyv, or any inference 


not warranted by the facts until proven to your satisfac- 


i {from Judre weinfeld's arj-e 

fated States v. Lruswits, arf'd, 
» G'-63) (ed Cir. ). 

Ce S49 VeS.. Ore epee. 


—os CATED AABN BU. 1977 


Lone 


é 
REQUMST NO. 29 


Sympathy : 
Let me remind you once again of the obligation 
which you undertook, an obligation Supported by your oath, 


to dismiss from your mind every trace of prejudice, bias 


en 
OF Sympathy. The emotions are not helpful in the deter- “he 
b i v 
Mination of judicial Questions. This is a court of justice 
ana a@ court of. law. Your function is to find facts, to 
determine facts. You are not helped in the discharre of — 
that duty by Piving vent or permitting yourself to be 
, Swayed by prejudice, bios or by Sympathy. 
mit Adapted from the charge of Judge 
R * Rifkind in United States vy, DeNormand, 
it fF aff'd, 149 V dq Tee (36 Cir. 19ue 
ie 
Va elope 
hi Unite: 
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RAQUEST NO. 30 


General Reouests 
————_fhequests 


In addition to the forezoing, the Government 


respectfully requests that the Court Bive its usual in- 


structions to the jury on the following matters: 


a. 


Indictment not evidence. 
Burden of proof and reasonable doubt. 
Jury's province to find the facts. 
Jury's recollection controls, 

Verdict must be unanimous. 
Credibility of witness. 

Direct and Circumstantial evidence. 
Risht to see tne exhibits and have 
testimony read. 


Character evidence (aft applicable), 


ne GAMES meri mw. tere 


Respectfully submitted, 


ROBERT B. FISKF, JR. 
United States Attorney for the 
. Southern District of New York 
Attorney for the United States 
of Americe. 


me 'y JAMES A. MOSS 
Mgr “Assistant United States Attorney 


- Of Counsel - 


DEFENDANT'S POST-VERDICT MOTION 
(pp. 78a-86a) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 
-Vv- : 76 Cr. 222 (RJW) 
WILLIAM M. ORDNER, JR. 


Defendant. 


DEFENDANT'S POST-VERDICT MOTION 


Charles J. Irwin 
Attorney for Defendant, 
William M. Ordner, Jr. 


7 kw 


The defense moves this honorable Court to enter a 


judgment of acquittal, notwithstanding the verdict of 


the jury entered in the above-captioned matter on the 
grounds that: 

(a) The verdict of the jury was contrary to the 
weight of evidence; 

(b) The jury verdict as respects Counts 1 and 2 
constitutes the kind of inconsistent verdict which 
goes beyond inconsistent findings based upon similar 
Or same facts but, instead, indicates a failure by the 
jury to comprehend the facts before it and the defenses 
as charged by the Court in its charcoes to the jury; 

(c) The verdict constitutes a compromise verdict 
based neither upon the facts adduced nor the law as 
pronounced by the Court, but is based upon a confusion 
and fatigue of the jury; 

(d) The conviction is void as it is based upon 
an indictment which was substantively amended during 
trial without Grand Jury action and over the objection 
of the defense; 

(e) The jury's deliberation on all Counts was 
prejudiced and confused by the introduction of voice 
tapes which were introduced withoit proper foundation, 
without relevancy, and over the oorjection at every step 


of the procedure, of the defense. 


This case was presented originally by the United 


States on the basis of an indictmen:: issued by a Grand 
Jury in Six Counts. 

Count 1 alleged that Defendant Ordner possessed 
one pen gun contrary to statute. 

Count 2 alleged that Ordner transferred that pen 
gun contrary to statute. 

Count 3 alleged that Ordner possessed 502 other 
pen guns contrary to statute. 

Count 4 alleged that Ordner transferr2zd said 502 
pen guns contrary to statute. 

Count 5 alleged that Ordner possessed 3 hand gre- 
nades contrary to statute. 

Count 6 alleged that Ordner transferred said hand 
grenades contrary to statute. 

Early in the Government's case, the Assistant U.S. 
Attorney sought admission intc evidence of a voice 
recording which was a two hour conversation between 


Defendant Ordner and two law enforcement agents working 


undercover. 
The defense objected on various grounds, including 
the failure of a proper foundation and relevancy of 


the material in the recording to the crimes charged by 


the indictment, particularly in view of the fact that 
it was the defense position that the Government could 


not prove possession of the 502 pen guns as charged in 


ry 


Count 3, and without possession there could be no 
transfer of the 502 pen suns as charged in Count 4. 

The Court overruled defense objectio to the use of 
the recording and of a transcript of that recording 
after requesting an offer of proof from the Government. 
The Government in that offer made certain representa- 
tions with respect to their ability to prove possession 
of the 502 pen guns énd the transfer of said pen guns 
by the Defendant. Based upon the Government's repre- 


sentations, the Court permitted the recording to be 


played and permitted the jury to read a transcript of 


said recording. This evidence clearly became the 
central thrust of the Government's case. 

Subsequently it became clear that the Government 
had no proof of transfer by the Defendant of the 502 
pen guns, and that: Count was properly dismissed by the 
Court. It also became clear that the Defendant had 
never possessed the 502 pen guns. However, in that 
instance the Government was permitted, over the objec- 
tion of the defense, to amend the indictment to change 
Count 3 from a Count alleging possession of 502 pen 
guns by Ordner to a Count alleging that Ordner aided 
and abetted the Government agents in possessing said 
502 pen guns. 

The amendment of Count 3 of the indictment consti- 
tuted a substantive amendment and could not under the 
law be accomplished without returning the indictment 
to the Grand Jury for further action. In this instance 


amending the indictment to an aiding and abetting indictment 


gle 


ej- 


was not a mere technical amendment but, in fact, 

changed the substantive elements of the crime. 

This is true because the proofs indicate that the 502 
pen guns consisted each of two parts--the working 

part or trigger mechanisms or "flare guns" as they 

were referred to in the trial were never possessed 

by Ordner, but were at all times in the possession and 
control of the Government agents. The only portion 

of the guns which Ordner could have been said to have 
possessed are the barrels, and that possession, in 

and of itself, is legal. Before Ordner could be said 
to aid and abet the Government agents in the possession 
of the 502 pen guns, the pen guns would have to be in 
existence, since one cannot possess what does not exist. 
Therefore, the pen guns had to be manufactured. The 
manufacturing of a firearm is a clear and distinct 

crime separable and different from the possession of 

a firearm. What occurred, according to the Government 
testimony, is that after Ordner delivered barrels, the 
barrels were screwed onto the flare guns and, in that 
process, firearms were manufactured. At that point 
both the flare guns and the barrels were in the possession 
of the Government agents and not in the possession of 
Ordner. They (the Government agents) manufactured fire- 
arms. Such manufacture could be said, under proper 
proofs and under 4 proper indictment, tc have been 


aided and abetted by Ordner, but that crime was not 


will wn 


charged. Accordingly, the amendment of the indict- 

ment was, indeed, a substantive amendment. There could 
be no proof that Ordner aided and abetted the possession. 
There might be proof that Ordner aided and abetted 
manufacture. The possession by the Government agents 
was complete when the manufacture was complete. 

In view of the fact that the indictment was sub- 
Stantively amended, the conviction should be voided. 

In addition, it must be noted that if the amendment 
to the indictment was a substantive amendment, and, 
therefore, was clearly precluded under the law, then 
Count 3 would also fail, or should have failed at the 
point that Count 4 was dismissed and, therefore, the 
offer of proof by the Government with respect to the 
introduction of the voice recording and transcript 
thereof was never met and said recording should not have 
been received into evidence. 

One need only examine in a cursory manner the trans- 
cript of the recording to ascertain that the receipt 
into evidence of such recording without proper founda- 
tion and without relevance to the remaining crimes 
charged (Counts l, 2, 5, and 6) was extremely preju- 
dicial and may have constituted the basis upon which 
conviction on Counts 1 and 2 was announced by the jury. 

Additionally, the effect of the acceptance into 
evidence of the voice recording and the amendment of 
Count 3 was to essentially limit the areas of defense 


available to the Defendant Ordner to those which were, 
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accordingly, presented by the defense, namely, entrap- 


metn and coercion, a limitation which would not necessarily 
have been present but for the method by which Counts 3 
and 4 were disposed of. 

The defense. therefore, centered all of its efforts 
in the areas of entrapment and coercion and those 
defenses were submitted to the jury as the only 
defenses on Counts l, 2, 5, and 6 of the original indict- 
ment. The evidence with respect to those defenses was 
the same as to each of those Counts, and «he defense 
made a sufficient showing to shift the burden of 
proof to the Government to prove beyond a reasonable 
doubt that the Defendant Ordner was not coerced and was 
not entrapped. Notwithstanding this burden, the Govern- 
ment made no significant evidential showing to contra 
the clear testimony produced on behalf of the Defendant. 

In the latter regard, Defendant testified to the 
fact that he was led to believe that the Govern™ at 
informant, John Romano, had been murde:i—-d by the Govern- 
ment agents and, further, that he, the Defendant, 
believed that an effort had been made by the Government 
agents, posing as organized crime figures, to kidnap 
one of Ordner's children. The fear which Ordner acted 
and reacted upon was corfirmed and substantiated by 
the publisher of a New England newspaper to whom said 


fears had been disclosed at the time that Ordner was 


acting upon them. 


AS a result of the Government's complete failure 


to meet this burden of proof, the jury was obviously 


confused with respect to its responsibilities and the 
factual circumstances presented to them and under the 

law as charged by the Court. This confusion is evidenced 
by the fact that as stated above--only the defenses of 
entrapment and coercion were raised as to Counts ee 
5, and 6, and yet the jury acquitted as to Counts 5 and 6 
and entered judgment of guilty as to Counts 1 and 2. 

This is not a mere inconsistent verdict. It is a ver- 
dict which, by its own terms, announces itself as either 
a compromise verdict which did not go to the merits of 
the case or a verdict based upon a failure of under- 
Standing by the jury of the law as charged by the Court. 
In addition to this prejudicial inconsistency, the 
verdict of guilty on Counts 1 and 2 is contrary to the 
weight of evidence as a matter of law as is supported 

by the fact that the same defenses resulted in acquittal 


based on the facts received as to Counts 5 and 6. 


CONCLUSION 


Based upon all of the foregoing observations 
and arguments, it is respectfully urged that a judg- 
ment of acquittal be entered by the Court on all 


Counts, notwithstanding the verdict of the jury. 


Respectfully submitted 


.#< «A ~ 


CHARLES J. IRWIN 
Attorney for Defendant, 
William M. Ordner, Jr. 
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GOVERNMENT'S AFFIDAVIT IN RESPONSE TO DEFENDANT'S POST-VERDICT 
MOT‘ON (pp. 87a-9la) 


ONITED STATES DISTRICT CouRT 
OUTHER! C°STRICT OF MEW YORK 


UWITED STATES OF AMERICA, : 


“We 1 AFFIDAVIT 
WILLIAM ¥. ORDWER, JR., t 76 Cr. 222 (RIW) 
Defendant. t 
| 
e®eeeqeoe@eeeesnceeeeeeese?s x 
STATE OF NEV YORK ) 
COUNTY OF FEW YORK 1 @8.+ 


SOUTHERN DISTRICT OF KEW YoRF. ) 

INES A. MOSS, being duly sworn, deposes and says: 

1. I am an Assistant United States Attorney in the 
office of Roberc 5. Fiske, Jr., United States Attorney for 
the tthern District of Hew York and have recronsthilicy for 
the ». -eecution of the abeve-caprioned matt 

2. I submic cht affidewie in response to de- 
fendant's post-verdicr wn for acquittal notwithstandine 
the verdict of the jury mtere+ in this matter. Defendant's 
motion is based upon five grows: (a) the verdicc wae 
contrary to the weight of che evidence; (b) the werdict was 
inconsistent, (¢) che verdict vas e cowpromine, induced oy 
confusion and fatigue; (4) che verdict was tendered upon 
en improperly amended indictment; and (e) the verdict wae 
prejudiced by the impreper admission into evidence of voice 
Capes. 

3. The Goverment respectfully euhmice thet each 
and every one of these objecrions to the jury's verdict is 
legally ineufficitenc® end factually wumeupported by the 
record. 


* Indeed, defendant does not cite even one judicial 
autherity in support of his motion for acquittal. 


a TT 
SS ae a ee ee Rs 
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Thea Yeighe of The Evidence Supports 
the Jury's Verdict 


4, Defecdemt's claim that this verdict was not 
supported vy che svidence ie, to say the least, curious, 
especial) ji: iight of the defendant's own testimony st 
trisi che: @ supplied pen guns, the componente of pen gue, 
and hand grenades to government agente, as alleged in che 
indiccment. At pages 6-7 of his mnemoran’’™ in eupport of 
this motion (hereinafter "Br."), defendant cleims that since 
he aleo testified at trial chat he hed been coerced and 
entrapped to commit these acte, and since the Government 
dig not rebut these defenses, the jury's verdict was contrary 
"> tne weight of che evidence as ea matter of law. 

5. Thies claim is insufficienc in at least two 
Teepects. Firat, the defendant has cverlooked rhe very real 
poseibilicy that the jury did not credit his testimony con- 
ceruing coercion end entrapment. In this regard, it is s#if- 
niffeant that the defendart's testimony at trial was often 
contradicted by his own prio: statements made during the 
taped October 7, 1975 conversation, which wae played for the 
jury during che trial end again, in prrt, during its deliber- 
ations. 

6. Secondly, the defendant is in error when he 
asserte thec the Government failed to offer sufficient 
evidence to rebut his coercion and entrapment defenses. The 
defendant's testimony to these defenses was disproven not 
only by che conversations contained in the October 7, 1975 


tape, but eleo by the testimony of Agent Kelly end Patrolman 


William Adams, whose testimony clearly established thar che 


defendant was never threatened by the Goverreunt agents. 
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The Consistency of This Verdict 
is Not to Attack 


7. Defendant challenges hie conviction on Counts 
One, Two and Three as “a verdict which, by ics own terms, 
announces itself as either e compomise verdict. . . or &@ 
verdict based upon a failure of understanding by the jury of 
the law as charged by the Court.’ Defendant contends that 
this conclusion is supported “by the fact that the same 
defenses [of coercion and entrapment raised sas cto Counts 1 
and 2) resulted in acquittal. . . a8 to Counts 5 end 6." 
(Id.) This claip is insufficient to support a judgment of 
acquittal nowithstanding the werdict. 

8. Both the Second Circuit and the Supreme Court 
have held on numerous occasions that a court may not probe 
behind a jury's verdict based upon sufficient and proverly 
admitted evidence, to determine the werdict's “consistency” 
or “rationslity.” United States v. Maybury, 274 F.2d 899 
(2d Cir. 1960); Dunn w. United States, 264 U.S. 390 (1932); 
Steckler «. United States, 7 F.2d 59 (24 Cir. 1925); cf., 
United Staxes v. Zane, 495 F.2d 683, 692 (2d Cir. 1974). 

9. Moreover, the verdict of conviction on the 
first three counts was not at all ineonsistenct with the 
werdict of acquittal on che last two counts. In his testi- 
mony at trial, the defendent tectified that he learned of 
his daughter's attempted abduction in the early part of 
November, 1975. The jury say wall heave concluded that the 


defendant had not prowen his coercion defense as to those 


counts relating to pre-November 1975 crimes i.e. Counts One, 


Two and Three) but that he ‘.ed arguably proven the defense 
as to the crimes he commicted in and efter November, 1975 


me. 
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(i.e. Counts Pive and Six). 


Defendant's %jection to The 
Verdict As a "Compronmise’ is 
Frivolous 


10. Defendant further attacks the jury's verdict 
as “a cocpromise .. . based upon a confueton and fatigue 
of the jury." (Br. at 1.) Thie cleim, like the defendant's 
challenge to the "coneistency” of the verdict, fs meritless. 
As noted above, a court may not look behind a jury's finding, 
to determine the rationality of the verdict. Ir. addition, 
the “farigue" which defendant ascribes to the jury was never 
evidenced by any of the jurors themselves, who rejected che 


Court invitation to adjourn the deliberations by sending 


a note to the Court asking for permission to continue 


considering the case. 


The Indictment Was Not Improperly 
Amended During the Trial Dae 


ll. Defendant's claim that “(t]he conviction is 


void as it is base4 upon an indictment which was substanti- 
vely amended duy ng trial without “rand Jury ection and over 
the objection of the defense’ (Br. at 1) was rroperly re- 
jected when {tt was raised ac crial. The lew is well 

settled thac e criminal charge may be submitted to « tury 
upen a theory of aiding and abetting, even though the indict - 
ment does not contain s epecific reference to Title 18, 
Uniced States Code, Section 2. 

12. Furthermore, since the defense had been riven 
sccese the Government's file in thie case vell in advance of 
trial, che defendant cannot claim chac he wes surprise or 
prejudice: by the Gowernment's evidence at trial proving chet 
he aided and abettod goveriment agente in che posseeston of 


the 962 pen guns. In the absence of surprise and prejudice, 


P00 
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been improper. 


The Admission Into Evidence of the 
Voice Tape was Entirely Proper 


15. Finally, defendanc argues that the jurv's 
verdict was "prejudiced and confused" by che purportedly 
igproper introduction of a taped conversation of the defen- 
dant. (Br. at 1.) This arsgumenc is based entirely upon 
defendanc’s mistaken notion that once the Court had dis- 
missed Count Four of the indictment, the tepe became irrele- 
vant and, therefore, inadmiseable with resvect to the re- 
maining five councs. Of course, this was not so. The tare 
demonstrated conclusively thet the defendant was willinrly 
and knowingly undertaking to supply government agente with 
an ereenal of weapons, an arsenal which expressly included 
pen guns (relevant to Counts 1-3) and hand grenades (relevent 
to Counts 5 and 4). Moreover, this tape was also relevant 
to rebut the defenses of coercion and entrenment raised by 
the defense. Consequently, the dismissal of Count Four did 
not render the tape inadmiesatle. The jury quite properly 
heard and considered che tare for whatever light it could 
sheo upon the issues of chis trial. 

CONCLUSION 

14. In conclusion, the defendant las merely reised 
in this same wotion the very same arguments and contentious 
which were raised -- and rejected by che Court -- at the 
criel of this ection. We respectfully submic that these 
claims merit the seme action now. The motion for acouittal 


notwithstanding the verdict should be denied. 


YERES A. ROSS ae WA ee nhs ie 
Asetecant United Statee Attorney 


Sworn to before we this 
day of September, 1976. 
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SOUTHERN DISTRICT OF h*<W YORK 
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UNITED STATES OF AMERICA, : at Pe es 
— 
v. : 76 Cre. 222 (raw) 
WILLIAM M. ORDNER, JR., 
Defendant. : 
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NOTICE OF APPEAL 
(F.R. APP. P. 3 & 4) 


— 


NOTICE is hereby given that William M. Ordner, Jr., 
Defendant above named, hereby appeals to the United States 
Court of Appeals for the Second Circuit from the whole of the 


final judament and sentence entered #m-thj 


1, 
C x 


CHARLES J. iRW 
Dated: September 16, 1976 Attorney for fendant 

744 Broad Street 

Newark, New Jersey 07102 


Copy © Oe Onda 10/7 )% Rag OS a ed 
ADDRESS ALL 
ROER SETTING FORTH TIME ANDO PROCEDURE nee 2D 
FOR APPEAL Ms. Korecki or 
United States Court of Appeals Ms. Bonett 


(212) 791-0105 
for the Second Circuit 


UNITED STATES OF AMERICA, 
Plaintiff-Appei lee W V 908 
v. 


Docket No. T~©504 


WILLIAM M, ORDNER, JR., 


BEFORE: IRVING R. KAUPMAN, Chief Judge 


The court noting that Charles J. Irwin, Esq. 
is counsel of record for William M. Ordner, Jr. 
and being advised as to the progress of the appeal and that notice 
of appeal was filed on September 16, 1976 


IT IS HEREBY ORDERED that a copy of the transcr pt of 
testimony shall be filed with the Clerk of the District Court on 
or before October 15, 1976 

appeal 

{tT IS FURTHER ORDERED that the »segomk be docketed xxxxeR«x 
keefexrex and the record filed on or before October 15, 1976 

appeal 

IT IS PURTHER ORDERED that if the neoowk is not docketed 
by the time directed, the appeal shall be dismissed forthwith. 


If IS FURTHER ORDERED that the appellant may, without 
further order of the court, remove the record for purposes of 
preparation of the apppellant's brief and appendix, provided that 
the record is returned to the custody o* the court on or before 
the date set for filing the appellant's brief. 


IT IS FURTHER ORDERED that ten (10) copies of the brief 
and ten (10) copies of the appendix of appellant shall be filed on 
or before November 15,1976 


IT IS FURTHER ORDERED that if such brief or appendix shall 
not be filed by the date set the appeal shall be dismissed forthwith. 


IT IS FURTHER ORDERED that ten (10) copies of the brief 
of the United States shall be filed on or before December 15, 1976 


IT IS PURTHER ORDERED that the court may require as many 
. as fifteen (15) additional copies before final disposition of 


the action. 


IT IS FURTHER ORDERED that the argument of the appeal be 
ready to be heard during the week of January 3, 1977 


A. DANIEL FUSAMO, 
Clerk 


Dated: 


October 5, 1976 


SYNOPSIS OF TAPE RECORDING 
(pp. 94a-95a) 


The tape recording was made on October 7, 1975, as the 


defendant drove with Special Agent Joseph Keily (known to the 
defendant as Joe Keen) and Officer William Adams (known to 
the defendant as Billy) from the Stagg residence at Armonk, 
New York to Dolan's Sporting Goods in Nept , New Jersey. 
The following topics were discussed: 

-- The manufacture of silencers 


-- The operation and manufacture of an item which Ordner 
described to Kelly as a machine gun 


-- The operation of an item described as a bazooka enercizer 

-- The defendant's background in designing booby traps 

-- The possibility of manufacturing grenades 

-- The availability and price of automatic pistols 

-- How many flare gun assemblies should be purchased at Dolan's 
-- Machine guns that could be salvaged from junk aircraft 

-- The Eagle Carbine which Ordner designed 

-- Use of pen guns by the Government 

-- Nylon firearms which would not be detected by metal detectors 
-- Machining barrels for pen guns 

-- The availability of single shot pistols 

-- The operation of exploding gavels 

-- Ordner's years designing weapons for the Government 

-- Various firearms owned by Ordner 


-- Ordner's federal firearms manufacturer's license 


-- Pistols that could be cheaply manufactured in Mexico 


-- The operation of the Mark VIII machine gun and the 
Sterling Pistol 


-- The manufacture of satchel charges 
-- Directions to Dolan's 
The defendant, Kelly, and Adams arrived at Dolan's where 
Kelly purchased and paid for approximately 500 fiare guns. 
During the trip back to Armonk, New York, the discussion con- 
tinued with respect to the following: 
-- The flare guns just purchased by Kelly 
-- Exploding light bulbs 
-- The production of barrels for the flare guns 
-- Match guns 
-- The availability of various shotguns 
The tape ran out long before the occupants of the vehicle 


arrived at Armonk, New York. 
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CERTIFICATE OF SERVICE 


Docket No. 76-1428 
Re: United States of America ve William mM, 
Ordner, Jr. 


STATE OF NEW JERSEY 


COUNTY OF MIDDLESEX 


1, Muriel Mayer, being duly sworn according to law, and being 
over the age of 21 upon my oath depose and say that: | am retained 


by the attorney for the above named Defendant-Appel lant, 


That on the 15th day of November, 1976, | served the within 
Brief and Appendix for Defendant-Appel lant. 
in the matter of United States of America v. William M, Ordner, Jr. 
upon United States Attorney 
Second Circuit 
Federal Court House, Foley Square 
New York, N.Y. 10007 
by depositing two (2) true copies of the same securely enclosed 


in a post-paid wrapper, in an official depository maintained by the 


United States Government. 


site te es Y LtUite 


Muriel Mayer/ 


Sworn to and subscribed 
before me this 15th day 
of Nevember 1976. 


OF i — 
‘ wt LL 


A Notary Public of the 
State of New Jersey. 
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